Contents Page: NZJER, 2009, 34(3)
Name Title Page

Number

Glenda Scholefield & | Managers’ Attitudes to Teleworking

Simon Peel 1-13

Keith Macky& Employee Well-Being and Union

Peter Boxall Membership 14-25

Donna M. Anderson, | Employee Opinion on Work-Family

Kathryn Birkeland & Benefits: Evidence from the U.S. 26-42

Lisa Giddings

Bernard Walke& Grievance  Processes:  Reseafch,

R.T. Hamilton Rhetoric and Directions for New 43-64

Zealand

Jacopo Busnach Secondary Boycotts and Ally Doctrine

Ravenna in the U.S. Law of Strikes 65-82

Bernard Walke& The 2010 review of the NZ personal

R.T. Hamilton grievance system: Commentary 83-91

Erling Rasmussen & | Chronicle: June—September, 2009 | 92-101

Colin Ross




New Zealand Journal of Employment Relati@4¢3):1-13

Managers’ Attitudes to Teleworking

GLENDA SCHOLEFIELD and SIMON PEEL

Abstract

This paper investigates managers’ attitudes topandeptions of teleworking. Despite many
predictions that teleworking would become a sigaifit mode of work, evidence suggests
that the uptake of teleworking has been much less might otherwise be anticipated. It is
suggested that managerial resistance may play taimpahis. This study surveyed 123
managers in marketing firms in New Zealand andofedd this up with eight in depth
interviews. It is clear that while managers overlntiegly report positive attitudes towards
the concept of teleworking they have significanbh@@rns which affect their actual usage.
This paper contributes to our understanding ofdhasntradictory attitudes on the part of
managers and suggests further avenues for research.

Keywords: Teleworking, managers’ attitudes, human resouraeagement.

Introduction

It is more than 30 years since futurist Alvin Tefflpointed to the absurdity of “ship(ing)
millions of workers back and forth across the |laag®e every morning and evening” (1970:
4). Since then, writers such as Charles Handy Ipagdicted that one third of employees
would be working from home by the turn of the cewntuwhile in some workplaces
teleworking is not uncommon, at least in an ad dygeortunistic way, as a new form of work
teleworking has not caught on nearly as much adbes predicted. While accurate figures
are difficult to attain, research shows that only gercent of the EU workforce teleworks
(Sanchez, Perez, Carnicer & Jimemez, 2007) andJtdigure is lower at four percent
(Lupton and Haynes 2000). This article explores tbke that manager’'s attitudes and
perception play in teleworking adoption, and hoves#n might go some way towards
explaining why teleworking has not enjoyed the wplead adoption that might have been
anticipated. It investigates managers as key stdftets and decision makers in the
utilisation of and effectiveness of teleworkingaargements. It suggests that while managers
may express support for and endorsement for theepbrof teleworking, in practice there are
myriad reasons why they may not want to enablesésin practice.

Broadly speaking, teleworking is the concept of Eyges conducting their tasks by means
of communication technologies from a location ottiem the usual workplace. Other terms
have similar meanings and are often used interaably, although teleworking and

telecommuting have been mostly used in the liteea{@aruch and Yuen, 2000). As we
study managers’ attitudes towards and perceptibr@sparticular mode of working, we use

the term ‘teleworking’ in alignment with by otheesearchers in the field (for example,
Sanchez et al., 2007; Morgan 2004). We defins ipaid employees who conduct their tasks
from home at least one day per week, using commtimrctechnologies to do so
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The concept of teleworking became a popular topicatademic discussion following the
1970’s world oil crisis, when alternatives to ttamhal commuting were suddenly of great
importance (Baruch & Yuen, 2000). Over the nexb tdecades, interest in teleworking
reappeared in conjunction with various significaoturrences, for example the advent of the
new style of human resource management practicabeofl980s and the trend towards
flexible employment practices as one way to achiemmpetitive advantage (Lim & Teo,
2000; Haddon & Brynin, 2005; Sanchez et al., 200@)eworking became more viable with
the technological advances of the 1990s — partiguthe fast-growing commercial and
domestic usage of the Internet and email (Siha &ide, 2006). Teleworking is attracting
even more attention in the twenty-first centurythwissues such as traffic congestion,
pollution and work-life balance gaining prominenaed contributing to its contemporary
relevance (Harpaz, 2002). With the ongoing fasepdadevelopments in technologies,
teleworking will become even more accessible aridrddble (Roukis, 2006; Kowalski &
Swanson, 2005; van Winden & Woets, 2004). For etemthe number of Western
households with broadband Internet is rapidly expam particularly where purchasing
decision-makers are educated professionals (Dwi&eldal, 2007; Gill, 2006; Halal, 2004).
Trends indicate that employees and employers wéligasingly prefer or insist on flexibility
(Johnson, 2004; Rosendaal, 2003; Canny, 2002).s0,Abrganisations today need to be
responsive to a dynamic market in order to be ssfakor even just to survive (Schoemaker
& Jonker, 2005; O’Keeffe, 2002).

Given this, it could be expected that teleworkinguld become a common mode of
employment. However, the predictions of renownetlirists such as Alvin Toffler and
Charles Handy of widespread use to teleworking hage come to pass (Ndubisi &
Kahraman, 2005). In 2000, only six percent of tBeropean Union workforce was
teleworking (Perez, Sanchez, Luis Carnicer & Jime2€04). Even the United Kingdom’s
National Economic Development Office’s 1986 predictthat 10-15 percent of the country’s
workforce would be working from home by 1995 hasved to be greatly overestimated.
According to the 1997 British Labour Force survie actual figure in 1995 was only four
percent (Lupton & Haynes, 2000). However, evidepomts to growth in teleworking in
more recent years. For example, the number of @mepk in the United States whose
employer permits them to work away from the offatdeast one day per month increased 63
percent between 2004 and 2006 (Telework Trendl2@37).

The study of teleworking is of considerable conterapy importance. In Western nations,
where a service-based knowledge economy has oeertdie traditional manufacturing-
based economy (Hill, 2005; Green, 2003), thereotential for teleworking to become more
common. Yet, until as recently as the late 1990sre were very few robust scholarly
studies conducted in the field, due at least it parthe lack of consensus on an exact
definition of the concept (Kowalski & Swanson, 208&okhtarian, Salomon & Choo, 2005;
Harris, 2003). Of the research that has been dortee area, most has focused on the
individual teleworker (Bailey & Kurland, 2002). t#hbugh this has resulted in some valuable
insights, there remains a lack of research fromaaagement perspective (Perez et al., 2004).

Lupton and Haynes (2000) state that it is somewhat mystery why teleworking has not
become widespread, as organisations benefit freneased productivity as well as saving on
many of the costs incurred in running an officeobBrt and Borjesson (2006) point out that
firms that support teleworking improve their envingental profile. Other advantages for
employers include being better-able to offer cugtoservice outside of traditional business
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hours, attract and retain skilled staff in a ti¢gdtour market and respond to the changing
demographic such as the increase of women in th&faroe (Morgan, 2004; Ahmadi,
Helms & Ross, 2000).

On the negative side of the equation is the laclsafial interaction causing feelings of
isolation — and the risk of this resulting in dexged job satisfaction and company loyalty
(Perez, et al., 2002b; Wicks, 2002; Ward & Shal20@1). Another disadvantage is the lack
of company support for the employee. One survemdothat over 30 percent of teleworker
respondents stated that the lack of support, imetutechnical assistance, was a disadvantage
of working from home. The same study identifiedtthlifficulty in maintaining focus at
home was a problem for some, but that this appdarbé dependent on the particular home
environment (Mann, Varey & Button, 2000). Howeverany believe that if a teleworking
programme is implemented properly, the advantagesof@itweigh the disadvantages (for
example Carr, 2006; Madsen, 2006; Ammons & Markh2m04).

While factors influencing teleworking adoption inde employee demand as well as
organisational factors, it would not be possibleattopt a teleworking scheme without
managerial approval. Even in lieu of existing otigational backing, a manager who is keen
to implement teleworking for their staff will likgllobby the relevant decision-makers for
permission. As organisational support is vital feleworking adoption (Perez, Sanchez &
Luis Carnicer, 2003b) and managers’ roles arecatitin the uptake and success of
teleworking. Given this fact, the present studyestigates managers’ attitudes towards
teleworking. Teleworking research lends itself tee tstudy of white-collar, relatively
autonomous work situations (Ahmadi et al., 2000prg&n (2004) suggests that the biggest
barriers to teleworking adoption are negative wdgls and perceptions on the part of
managers. These opinions are then shared with otteeragers, thus perpetuating the
negative view of teleworking. For this reason, enoesearch into managers’ attitudes is
potentially valuable. This study responds to thp gathe empirical research identified by
Bailey and Kurland (2001) in that it focuses onksetwlders, other than individual
teleworkers, who influence or are influenced by thdoption of distributed work
arrangements.

The Study

This study investigated middle managers’ perceptiointeleworking using a mixed method
of a quantitative paper-based survey and qualdaiivdepth interviews. In selecting

marketing managers, we chose a particular type afagement context and a white-collar
office environment. Many marketing roles, suchcaaducting market research, preparing
communication briefs, writing advertising copy, idgéng promotional collateral, booking

media, analysing results and reporting, could fégdie carried out from home by means of
commonly available and relatively cost-effectiveheologies. We limited our sample to
managers with a moderate number of direct repadnts were full-time and employed under a
conventional employment arrangement, rather thatipae, temporary or contract.

The first phase of data collection was a surveystijoenaire which was intended to give a
broad view of marketing managers’ perceptions [@erking. It consisted of 22 questions
as well as a section for open ended commentsnitleded with an opportunity to volunteer
for phase two of this study — an in-depth intervielhe questionnaire was mailed to
marketing managers of companies with at least @6 atross all industries from the two
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largest cities in New Zealand — Auckland and Wegliam. A pack including a covering
letter, questionnaire and post paid return enveloge mailed out to 628 managers. A total of
123 completed questionnaires were received whichawsesponse rate of 20 percent. Of the
123 respondents, 42 managers volunteered to beviewed, an indication of the level of
interest in the subject of teleworking.

For the second phase of data gathering, eight neamagere selected for in-depth interviews.
They were selected purposively based on a nunfifactrs including having at least three
full-time, permanent direct reports, as coming frammix of industry sectors, a mix of ages
and gender, whether teleworking was feasible feir ttlirect reports, and a mix of those who
had adopted teleworking and those who had not. ifitegviews were semi-structured and
were conducted by the researcher face-to-face adu aecorded for subsequent verbatim
transcription.

There were a number of limitations concerning thmm@le that should be noted. The sample
targeted larger organisations despite the factNleat Zealand has a large proportion of small
and medium enterprises. The volunteer nature oineeview sample also meant that it was
likely that those managers with stronger viewyeitfor or against, would be more likely to
provide their details and participate further irs tstudy.

Survey Findings

The questionnaire respondents were 64 percent arale36 percent female. The tables
below show other relevant sample information. Théadn the age outlined in table one
show the relative youth of marketing managers. dditeon, the bulk of respondents were
from organisations with more than 50 employeesladimarketing departments of between
one and nine employees as shown in tables twolaad t

Table 1: Age of the Marketing Managers

Under 25 25-34 35-44 45-54 55-64 65+

2% 7% 41% 28% 22% 0

Table 2: Number of Employees

Numbers of: 1-9 10-19 20-29 30-39 40-49 50+
Employees in organisation 0 0 4% 4% 7% 85%
Employees in marketing unit| 76% 17% 1% 2% 1% 1%
Table 3: Number of full time direct reports

0 1-2 3-5 6-8 0-11 12-14 15+

11% 23% 33% 20% 7% 4% 3%

Table four (below) reports the answers to a sasfeges/no questions. Of those with direct
reports, the majority stated that it was possibtettiem to telework, however, managers were
evenly split between those who reported that theyeatly had some form of teleworking
arrangement in place and those who reported tegtdid not. A larger number (62 percent)
stated that they had considered allowing their mspm telework. Overall, the respondents
saw the advantages as outweighing the advantages.
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Table 3: Sample of survey questions

Yes No
Is it possible for your reports to telework? 68% %32
Do they telework now? 48% 52%
Have you considered allowing teleworking? 62% 38%
Overall, do the disadvantages outweigh the advastag 38% 62%

Respondents were asked a series of questions &ed &3 indicate the extent of their
agreement or disagreement with each of them. Tlaeseshown in table five (below)

followed by a brief commentary.

Table 5: Sample of survey questions

Teleworking will: Strongly | Slightly | Not | Slightly Strongly
Agree Agree Sure | Disagree | Disagree

increase company costs overall 2% 18% 33% 35% 159

improve employee satisfaction 36% 39% 15% 7% 3%

improve preferred employer status 27% 49% 15% 7% 2%

improve environmental awarenes8% 43% 24% | 19% 6%

and corporate social responsibility

create physical isolation that will15% 46% 13%| 18% 9%

have a negative impact on

performance

create physical isolation that wjll5% 30% 21% | 29% 15%

have a negative impact on loyalty

and retention

affect the performance of the tear8% 29% 14% | 33% 15%

negatively

create difficulty in performancel0% 41% 6% 33% 10%

managing teleworkers

make workers more distracted frqr8% 41% 21% | 20% 9%

their core work tasks, being at homme

result in workers working just ha21% 33% 30% | 12% 3%

hard even though they are out |of

sight of management and co-workers

allow the possibility of technological20% 48% 15% | 13% 5%

malfunctions that will have a

negative impact on productivity

overall

From the relative agreement or disagreement wihsthtements, we can see that 50 percent
disagree that it would lead to increased costshfercompany with a large proportion unsure
whether this would be the case. A solid majorityedpondents agreed that teleworking can
improve employee satisfaction and that a telewgrkarrangement could improve the
company’s preferred employer status. As for whetupporting teleworking would mean
that the company would be seen as more environtheatascious and socially responsible,
respondents were divided although a slight maj@gseed with only 25 percent disagreeing.
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A key question in the management of teleworkingwisether a teleworker’'s physical
isolation from the company and their co-workers|wiave a negative impact on the
individual's performance. A majority agreed thag¢ gphysical isolation of teleworking could
result in reduced performance. With regard toithpact on loyalty and retention, opinion
was divided. Opinion was also divided with regamdniegative impact on the work team
although 48 percent disagreed with the statemeairding the negative effect.

The literature suggested that a potential concath teleworking is that it might be more

difficult to manage the performance of teleworkeékgain, respondents were divided with a
slight majority suggesting that it could be mordficlilt to manage teleworkers. As to

whether teleworkers be more easily distracted ftbeir core work tasks while working at

home, the pattern of responses to this question weag similar to the earlier question

relating to negative impact on worker’s performgneegh 50 percent agreeing, 29 percent
disagreeing and 21 percent unsure.

Previously, a majority of respondents indicated teeworkers might be less productive and
might be more prone to distraction. When asked kdretdespite being out of sight of
management and co-workers, teleworkers would waskas hard, a majority of respondents
agreed that they would work just as hard. A largejority agreed that technological

malfunctions at the teleworker's home will have egative impact on their productivity

overall.

Interview Findings

One-third of the respondents, 42 people, voluntegrgarticipate in the second phase of this
study which consisted of an in-depth interview. lHEign-depth interviews were conducted

with five male and three female managers. Fiveduade sort of informal ad hoc teleworking

system in place and three reported no teleworkouywing. The interview transcripts were

analysed and comments relating to the managersépeons of aspects of teleworking were
highlighted.

When asked to identify the main benefits of teldwwy respondents most commonly
identified the ability to focus on a project orkagithout distractions and interruptions. Other
benefits identified, by more than two respondentse attracting and retaining staff in a tight
labour market and achieving better work life ba@an&Vhen asked about the main
disadvantages, all respondents cited technologioegliability and access issues affecting
productivity. Other disadvantages offered by thme more respondents were home
distractions, lack of impromptu communication aadef to face contact, lack of service, and
issues with building team relationships.

Respondents were asked about the factors that hmghthe actual use of teleworking. All
respondents stated that it would only work for a@iertpersonality types. Six out of eight
suggested that it would work occasionally but roattinely due to the impact on individual
and team performance. Other limitations cited bytiple respondents were that it would
only work well when there was a suitable work eoriment at home, clear goals and outputs,
a special project, regular contact, and approptetkenology. When asked why teleworking
IS not more common, two or more respondents citegssibility of office systems, the need
for a change of managerial mindset and increasesd, tand the need for social contact. A
typical comment was that:“...there are certain roles which will work ancertain roles
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which won’t work... it's not for everybody and &rct be for everybody.’As the interviews
progressed, the reservations became more appaldmiugh most continued to indicate
throughout the interview that they supported thecept of teleworking. What emerged were
many statements that demonstrated concern aboubusafacets of teleworking. For
example, when discussing whether performance mamagewould be any more difficult,
one interviewee replied:

| think possibly it could be — that you’re not seeithem day to day. When you're
managing somebody... are they there, are they avajlabe they doing what people
have asked them? You know what people have askedocause they’re right there,
they're in front of you, you're getting that feedkaall the time.

When asking whether teleworkers would be able tcabaesponsive as someone
working in the office, another interviewee stated:

No, probably not in all instances... are they refiagttheir email every two or three
minutes to check that they’ve got a new email cgrmifi And in theory they should
be answering their phone and have their mobile th @verything else like that.

Many interviewees were concerned with the issuehofe-based distractions:
“...being at home, having the distractions, having temptations, I'd say people
probably wouldn’t work quite as hard as they wodddat work”.

Discussion

This section discusses a number of key themes @mgefrgm this study. The starting point is
the finding that while managers indicated support the concept of teleworking, they
identified significant areas of concern that lirdittaeir actual usage of it. The balance of the
discussion explores some of the reasons why thexg lbe a gap between this overall
favourable attitude and managerial practice.

Managers in our study were largely supportive & toncept of teleworking. Sixty-two
percent of questionnaire respondents stated tlegtlblieved there were mainly benefits to
be gained for organisations implementing such aangement with benefits identified such
as improved employee satisfaction and preferred@mapstatus. However, only around half
of those for whom teleworking was feasible for thetiaff actually had some form of an
arrangement in place. Despite supporting the quno€ teleworking, most had concerns
about how it might actually work in practice. Tim®st common concerns were the risk that
technological problems, physical and social isolatiand home-based distractions would
result in loss of productivity. These factors aféen cited in the literature as potential
disadvantages of teleworking (Perez et al., 200%&ks, 2002; Ward & Shabha, 2001;
Ahmadi et al., 2000; Mann et al., 2000). This aadés that there are similarities between
New Zealand managers’ and their European and Nantlerican counterparts’ attitudes
towards teleworking.

The interviews with managers added richness tdfitlasng. Six out of the eight interviewees

stated that they were in favour of teleworking amticated a range of benefits. Yet, while
all had direct reports for whom teleworking wassibke, only informal arrangements were in
place. The interviewees went on to identify sigaift disadvantages and many of the
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benefits had conditions or qualifiers attached.comnmon theme was that teleworking was

only suitable some of the time and therefore, sdveanagers reported ad-hoc arrangements
with staff. 13 out of the 39 respondents who ado®mdments to the questionnaire stated that
they used teleworking on a ‘when required’ bastse Thanagers’ negative attitudes towards

many aspects of teleworking and overall lack ofisation corroborates Grantham and Paul

(1995) and Lupton and Haynes’ (2000) proposal thahagers’ negative attitudes are the

single largest barrier to teleworking.

If most managers were in favour of teleworking aerbut identified more disadvantages
than benefits, why might this be? One explanat®idcial desirability bias. Respondents
may have wanted to portray themselves as modeogrgssive, open-minded and flexible in
their management style, and thus open to altematvays of working, masking their
antipathy towards the topic.

A major preoccupation on the part of managersh@endquestionnaire and interviews) was the
reliability and usability of information and comnioation technologies. For example:

| strongly believe that the success and effects®nef teleworking is largely
dependent on having competent technology (oftditudifto get!)”. “Iit would be
more prevalent but for the cost — and unreliabitgf the technology.

Some writers have confidently asserted that simee 1990s teleworking has become a
practical opportunity for many employees (Kowal&k&wanson, 2005). Nevertheless, some
researchers of the day decried the lack of highdwaith and Intranet accessibility, and
proposed that this was a large reason for the [@mewa of teleworking being lower than
expected (Pliskin, 1997). A decade on, the intaveies observed similar hindrances, despite
the fact that New Zealand has one of the worldghést levels of broadband internet and
cellular telephone penetration (OECD, 2008). Thasas the question of whether these
hindrances are real or whether they merely provi@magers with an acceptable reason to
restrict the use of teleworking.

Another significant theme from this study is theportance of trust. While managers did not
speak directly of lack of trust, it emerged as entk in the interviews and can be seen to
underpin questionnaire respondent’s beliefs thatyetivity would be less for teleworkers.
This supports Lupton and Haynes’s (2000) conterttian trust is a major factor in the reason
teleworking has not become widespread — in fa€ty tjo as far as to state that managerial
trust is the largest obstacle. Cascio (2000) stthiat trust is so important that even if every
other factor is ideal, without it, it is impossidier teleworking to be a success. Managerial
attitudes to teleworking are linked to company udt According to Kowalski and Swanson
(2005), if the organisation’s culture is not onégabBshed on trust, then the managerial trust
required for teleworking implementation is unlikely

This study supports previous research which indgahat key factors in the lack of

teleworking adoption are managers’ perceptions earicg the need for and enjoyment of
social interaction and the prevalence of distragtion the home. The questionnaire asked
whether or not a teleworker’s physical isolationnfr the company and their co-workers
would have a negative impact on the individual'sfgenance. Although the term ‘social

interaction’ was not used in the question, it is #ocial interaction aspects of employment
that physical isolation would have the greatestaotpon, as work tasks and functional
communication are still able to be conducted froombh. 61 percent believed that the
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teleworker’s performance would be negatively af#dctiue to being physically absent from
their workplace and colleagues. The pattern gbarses indicated that managers were also
concerned about distractions in the home. Howes@ame saw fewer distractions at home.
Cascio (2000) discusses a study that found telesverio be 40 percent more productive
while working away from the office, mainly becausey have fewer distractions. Thus,
whether teleworkers are more or less productive degend on the particular circumstances
and distractions of their home environment in casttto the distractions to be found in their
workplace.

There is much in the teleworking literature regagdenvironmental benefits but managers in
this study did not regard them as a key factoracision making. This supports the Siha and
Monroe (2006) contention that potential environrakridenefits have played a relatively
small part to date in motivating organisations do teleworking. They draw attention to
the growing number of United States governmentiatives being put into place to
incentivise teleworking adoption and suggest tlateghments in other nations will follow
suit. This level of government involvement will vea the effect of creating more
organisational and public awareness.

Conclusions

This research began with something of a mysterhatTs, there has been a much lower
uptake of teleworking than was predicted decades &alge fact that the mystery remains is
due to the lack of scholarly studies on the subje&s managers are the ones who make
teleworking possible, managers were the subjedhisfinvestigation. Although they may
state that they are supportive of teleworking, busgnagers are unlikely to make the
necessary efforts to implement such an arrangefoetteir staff when, in reality, they have
mixed feelings about the concept. This is esplgcsd as many of their concerns involve
productivity, something of immediate importancerost managers.

Most managers in this study stated that they wefavour of teleworking. Three-quarters of
guestionnaire respondents and interviewees belithagdemployee satisfaction and preferred
employer status is improved. However, only arobal of those for whom teleworking was
feasible for their staff actually had some formaof arrangement in place. Although the
majority of the interviewees stated that they waupportive of teleworking, they identified
many more disadvantages than benefits. Many obé&nmefits that were noted, had conditions
or qualifiers attached.

From a review of the literature, one might surntis& managerial trust and control issues
would be the two main factors affecting managetstugles. In this study, technological
issues, lack of social interaction and the prewa@ewnf home-based distractions were
prevalent. However, trust can be seen to undgupifiormance concerns and the lack of
supportive managerial attitudes and organisatiadure are also factors. Overall, it is
suggested that managers’ mixed feelings regardiegconcept may be a key reason why
teleworking has not become widespread. These fgsdame not incongruent with the findings
of other studies in the area, most of which havenbeonducted in Europe and North
America. However, some limitations should be nofédleworking research is beset by
issues of definition and interpretation, despite ltlest efforts of the research to clearly define
the domain of interest. It is likely that responidecontinued to utilise their own definition of
teleworking, although this was less of an issuéliie interviewees, where they could be
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reminded of the definition throughout the discussiolrhe possibility of social desirability
bias affecting managers’ responses was noted earlie

There are many research opportunities in the foéldeleworking. Future research could
consider one or more variable in the adoption amdess of a teleworking arrangement. For
example, does it depend on the individual employethe level of their need for social

interaction or their particular home environmenttémms of its distractions? Or does it
depend on their manager’s perceptions of one oembrthese factors? Do demographic
variables such as age and gender affect adoptioriRef research is needed into other work
contexts.

With continued advances in telecommunications teldgy, it is likely that the managers’
concerns regarding these issues may become lessgre which means that the optimistic
predictions from the 1980s and 1990s may yet cooe tYounger generations of managers
may shift company cultures in ways that favour welking. Associated negative side
effects, such as the lack of social interactiodl, Mdely be overshadowed by growing public
concern over environmental issues and related @nublsuch as traffic congestion. In
addition, government and legislative encouragencentd play a significant role. In New
Zealand the Employment Relations (Flexible Workikrgangements) Amendment Act 2007,
requires employees to be responsive to employegsneich teleworking is one possible
response. Because of these and other forces, tddiegas likely to remain a significant area
of interest for researchers and practitioners alike
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Employee Well-Being and Union Membership

KEITH MACKY ~ and PETER BOXALL

Abstract

Using a random telephone survey of 645 New Zeatangdloyees in unionised workplaces,
we compare union members with non-members on fonemsions of employee well-being:
felt work intensification in terms of work demands time and role overload, job-induced
stress, work-life imbalance, and job satisfactidfe find no differences between unionists
and non-unionists in respect of overall job satisée, although two facet-level aspects of
satisfaction do predict union membership — prommotpportunities and recognition levels.
Union members also report higher levels of workrimael and pressure, greater stress, and
greater work-life imbalance compared to non-unicgners. These findings are discussed
in relation to theories of union belonging.

KEYWORDS: Unions; work intensification; job satisfaction; ikdife balance; stress

Introduction

The relationship between employee well-being andrubelonging is a controversial area of
research. Much of the prior research has focuseglaiyal or overall job satisfaction as the
primary well-being indicator when predicting unianembership, although it is now
recognised that we must also look at job satigfactit the facet-level (Guest and Conway,
2004; Friedman, Abraham and Thomas, 2006). Theatstsa need, as Wood (2008) argues,
to examine the relationship with union belongingahuch fuller range of the psychological
and physiological indicators of employee well-beihgthis vein, this paper’s objective is to
compare union members with non-members in respedhedr reported levels of work
intensification, job-induced stress, work-life iniobace, and job satisfaction, both globally
and at facet level.

The context of the research is one of decliningomnnembership in the Anglo-American
world, together with evidence of a growing inteitsifion of work (Allan, Brosnan and
Walsh, 1999; Green and Mclintosh, 2001; Green, 2004 data is gathered in New
Zealand, a country in which pro-union reforms ofpémgment legislation in 2000 have
helped to halt union decline but have not stimulat@ion renewal (Boxall, Haynes and
Macky, 2007). Union density remains around one iue fof wage and salary earners
(Charlwood and Haynes, 2008). The general aim isfghper is, therefore, to explore New
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Zealand workers’ experiences of work, and the imighip these may have with their
motivations to join or not join a union.

We report a large-scale, random telephone surveNeiv Zealand worker attitudes
conducted in 2005. The paper is conventionally wisgad. We first set out the theoretical
background and establish our hypotheses. We thearide our data and variables, and
report our analytical strategy and results. Theepéipishes with discussion and conclusions.

Union belonging: theory and hypotheses

The theoretical background to this research isxdensive body of literature that seeks to
explain why employees do or do not join unions .(&gClendon, Wheeler and Weikle,

1998; Guest and Dewe, 1988; Charlwood, 2002; Gaasdt Conway, 2004). Individual

motives for union belonging can be grouped intoe¢hibroad, interconnected areas:
dissatisfaction-threat (e.g. Kaufman, 2004), wtirstrumentality (e.g. Peetz, 1998), and
ideological beliefs or feelings of group identi.g., Blackwood, Lafferty, Duck and Terry,

2003; Schnabel, 2003).

In brief, the dissatisfaction-threat model positgtt employees join unions when their
interests are threatened and/or aspects of theogmpht relationship are so dissatisfying
that they seek to engage in collective voice. B dhse of threats to their wages or working
conditions, union belonging is perceived as prawgdindividuals with a more credible
defence through the exercise of collective voicd, grotentially, industrial action. In the
utility model, it is the perceived ability of a wmi to deliver benefits greater than the costs of
belonging that is critical (Guest and Dewe, 1998e& and Conway, 2004). This model is
interesting in two ways. It describes workers vane far from dissatisfied or threatened but
who join a union on the rational calculus that ill wnlarge their relative gains in the
workplace. However, it also connects to the distattion-threat model: research often finds
that dissatisfied workers are more likely to joiugon when they perceive that the union
will be instrumental in resolving their problemsgeKochan, 1979; Premack and Hunter,
1988). The third model sees union membership asmsteg from an ideological position or
a collective sense of identity among workers. Bagain, there is a connection with the
dissatisfaction-threat model because pro-unionlddges or collective identities are most
likely to develop when groups of workers share stidny of disadvantage or injustice (e.g.
Kelly, 1998; Blackwood et al. 2003; Peetz and Fr2807).

The present study is motivated by a threat-didsatisn model of unionism. With regards to

individual experiences of work intensification, theeat that union membership might be
expected to mitigate is the intensification of watdelf, as well as factors posited to cause
intensification such as organisational restructyrolownsizing, as well as the use of pay-for-
performance and other performance-oriented HRMnieckes (Gallie, 2005; Green, 2004,

Handel and Levine, 2004; White, Hill, McGovern, Miand Smeaton, 2003).

If intensified work — through increased hours, rolerload, and/or perceived increased
pressure from managers to work harder or longdireatens employee interests or leads to
dissatisfaction, then the threat-dissatisfactiordehasuggests that employees experiencing
intensification would be more likely to be union mmgers than not. On the other hand, if
unions are instrumental in reducing work intensificn pressures for their members, then
non-union employees could be predicted to expegidngher levels of intensification than
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union members. As with the argument about theiogiahip between union membership and
job satisfaction (Guest and Conway, 2004), we neeaxbnsider both possibilities. Therefore,
because union membership may be associated whbrdiigher or lower levels of work
intensification, we formulated the following norrettional hypothesis:

Hypothesis 1. Employee experiences of work intensification will differ between union
members and non-members.

Beyond work intensification, the threat-dissatisifat model of union belonging can also be
applied to three other measures of employee watigbased in the present study — job
satisfaction, stress, and work-life balance. Indase of job satisfaction, the connection with
union membership is well established and with ummembers tending to be less satisfied
with their jobs than non-union members. That saidinfluential paper analysing tiBgitish
Workplace Employee Relations Survey 1888cluded that while union membership was not
random, unobserved individual characteristics leagbloyees to both join unions and report
dissatisfaction with their jobs (Bryson, Cappelland Lucifora, 2004). In other words,
suggesting that the oft observed relationship betwgob dissatisfaction and union
membership was spurious.

Consistent with the need to study employee welidp@n a more comprehensive way (Wood,
2008), the present paper explores whether theseidodl motivations might include other
aspects of the experience of work and, in particylarceptions of job-induced stress and
work-life imbalance. There is a clear relationshigtween work intensification and such
variables (e.g. Eby, Casper, Lockwood, Bordeaux &mohley, 2005; Green, 2002;
Landsbergis, Cahill and Schnall 1999; Sparks, Codpged and Shirom, 1997; White et al.
2003; Macky and Boxall, 2008), suggesting that nsifecation typically creates greater
levels of stress and work-life imbalance. Suchafféogically threaten employee interests.

The threat-dissatisfaction model, then, impliest thaployees experiencing poorer well-
being outcomes from their jobs would be more likelybe union members. However, as
argued in respect of hypothesis 1, we must allowtlie reverse: if collective action via

union membership serves to mitigate factors in Wwk environment that impact on

employee well-being, then it is also feasible ta@ibn members would report better levels of
well-being at work than non-members. Once agaimoa-directional hypothesis was

therefore formulated:

Hypothesis 2: Employee psychological well-being, in terms of job satisfaction, job-induced
stress, and work-life imbalance, will differ between union members and non-members.

Data and variables

The study utilises data collected from a random C#édrvey (response rate = 34.2%) of
1004 New Zealand employees aged 18 or over andnatlavorked for at least 6 months for
an employer with 10 or more employees. Conductelata 2005, the telephone interviews
took, on average, thirty minutes to complete.
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The analyses are based on the 645 respondentsepwbided having a union at their place of
work that they could join. Of these, 350 people.3%4) were members of that union at the
time of the survey (thus creating a dichotomouseddpnt variable coded 0 non-member, 1
member). These respondents were mainly permaneh%® rather than temporary

employees, nearly two thirds were female (62.9%h & mean age of 44.44 years (SD =
11.33), and they had a median tenure with theireciiremployer of 5 years (range = 6
months to 40 years). Most respondents (80.6%) rmetNew Zealand Department of

Statistics’ definition of a full-time employee (3®urs or more a week). The median typical
weekly take-home pay was NZ$625 (range = $65 — $R00

Work Intensification was measured by three variables. Firdtlyyrs worked over a defined
period of time is a common approach to the measemerof work intensification (e.g.,
Gallie, 2005; White et al. 2003). For this studyw mean usual hours worked per week was
39.39 (SD = 13.13) with a range from 4 to 95 holvhile the range is large, the mean,
median and mode measures of central tendency larealy identical and the frequency
distribution approximates the normal.

The second intensification measure wagk role overload, in the sense of feeling that there
is too much work to do in the time available (BeéiWalsh and Taber 1976). This was
measured using a six-item scale (Arynee, SrinivasTan, 2005) with responses obtained on
a 7-point response scale anchored fratrongly disagree(1) to strongly agree(7)
(coefficient alpha = .84). Higher scores are inteigd as indicating higher perceived work
intensification through work overload. Example itemre: [t often seems like | have too
much work for one person to’dand ‘There is too much work to do everything well

Work may also be intensified through the perceistethands and expectations management
places on employee time in ways that might interfeith non-work activities. A modified
four-item measure ofime demands originally developed by Thompson, Beauvais and
Lyness, (1999) was used. The items wefe: et ahead in the organisation, employees are
expected to work more than their contracted houmsheweek ‘Employees are often
expected to work overtime or take work home attnégtd/or weekends' Employees are
regularly expected to put their jobs before thammflies or personal livesand ‘To be viewed
favorably by senior managers, employees in my asgdéion must put their jobs ahead of
their family or personal livés Responses were obtained on a 7-point responake sc
anchored fronstrongly disagree(1) to stronglyagree(7), with higher scores interpreted as
indicating higher perceived work intensificatiorradbgh managerial demands on personal
time (coefficient alpha = .85).

Job Satisfaction was measured using Warr, Cook and Wall's (197%yiral 15-item
instrument, together with an additional item memgursatisfaction with the degree of
involvement in decisions. Responses were obtaimed @-point scale bounded fromery
dissatisfied(1) to very satisfied(7) (coefficient alpha = .90)(see Table 4 for igmA
measure of overall job satisfaction was obtainedalking an average of the responses to the
16 items.Job-induced stress was measured using House and Rizzo’'s (1972) sésmen-
instrument with responses obtained on a 6-poiriessi@red so that higher scores represent
greater felt stress (coefficient alpha = .85). Bynavork-life imbalance was measured using
an instrument Frone and Yardley (1996) developadaasure work-family conflict. Because
the wording of the six items includes negative weskllover to non-familial aspects of
personal life and friendship, higher scores arerpreted in this study as suggesting greater
negative spillover from work to non-work life arftetefore greater work-life imbalance. The
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response scale wasever seldom sometimesoften very often bounded from 1 to 5
(coefficient alpha = .90).

Control Variables: Preliminary analyses indicated that respondentigie(® (1) = 3.06,p =
.080), temporary or permanent employment statfg1) = 3.29,p = .070), and firm size in
terms of number of employees (631) = -1.25,p = .213) were independent of union
membership status. However, agé637) = -3.53p = .000), log weekly payt (622) = -3.07,

p = .002) and log years’ tenuré (642) = -5.46,p = .000) were found to differ by union
membership. Older workers, those with longer terune those earning higher incomes were
more likely to be union members. These last thraeakles were therefore included as
potential control variables in the analyses thibva

Employees’ behavioural and affective commitmenthigir organisation were also explored
as potential control variables on the principlet ttiese experiencing poorer well-being at
work and/or higher levels of intensified work cagek to resolve the situation by either
exiting or psychologically disengaging from therganisations, rather than by attempting to
use collective voice. Both dimensions of commitmenere measured using the
Organisational Commitment Questionnaire (Mowdayrtétoand Steers, 1982). However,
neither intentions to stay (642) = 0.79p = 0.43) nor affective commitmerit (640) = 0.29,

p = .768) were found to be associated with union bexship.

Principal-axis factor analysis with varimax rotati(available on request) revealed that the
work involvement and employee well-being variabhesre all factorially independent. Nor
was a single dominant factor was identified, sugggEommon method variance is unlikely
to be a significant problem in this study.

Analytical strategy and results

Table 1 reports the correlations between the veasatf interest in this study. With regard to
union belonging, employees with longer weekly wogkihours, higher perceived role
overload and greater managerial demands on thegrwere slightly more likely to be union
members than not, as were those with higher reghdeteels of job-induced stress and work-
life imbalance.

As indicated above, there is potential for uniormbership to be both a dependent variable,
in the sense that well-being at work may influemteether or not someone joins a union, or
an independent variable in that membership mayutir collective action, influence
employee well-being outcomes. A cross-sectionagaesh design such as the present one
cannot specify causal direction or whether the neatof the relationship is reciprocal.
Furthermore, as Table 1 shows, the work intensiboaand well-being variables also covary
with each other to varying degrees, although na evel suggesting multi-collinearity. For
these reasons, MANCOVA was used to test the hypethevith union membership entered
as a factor variable, and the well-being varialeletered as dependent variables. The control
variables of age, log pay, and log tenure wereredtas covariates. Bonferroni corrections
were applied to all significance levels to reduoe potential for Type | errors arising from
multiple statistical tests.
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Table 1: Correlations

Variables Union 1 2 3 4 5 6 7 8
belongin
g
1 Usual .08*
hours
worked
2 Overload 12%*
24**
3 Time .09*
demands 23** 48**
4 Job -.03 .00 - -
satisfaction 31 .36**
5 Job Stress 19%* -
.26** .53** .50%* 41
6 Work-life i -
32%* 55** 55%* .35** 67*
*
7 Age 13** .01 -.00 -.02 .06 -.03 -.03
8 Log tenure 22%* .07 .02 .07 .04 .05
A1 41
*
9 Log pay Q2% .07 .19**
.68** 21% .16%* .09* .23 24**

*

Notes: Union Belonging coded 0 (not a member), &niimer). N = 616 after listwise deletion of
missing values. * $ < .05 * =p < .01 (2-tailed)

Initial multivariate tests did not find any sigmifint effects for employee ageate (6, 606)

= 1.14,p = .339) or log tenuretrace (6, 606) = 1.84p = .089) and these variables were
therefore dropped as controls from subsequent sesilyor the final model, tiBox’sM test

of the equality of the covariance matrix was natistically significant § = .832), and nor
were the Levene’s tests of the equality of the rewariances, indicating that these
assumptions underpinning the use of MANCOVA werd (air, Anderson, Tatham and
Black, 1998).

In the final model, the multivariate test for unibelonging was significantrace (6, 612) =
3.23,p = .004), thereby justifying further analysis. Tal# reports the tests of between-
subjects effects and the marginal means for thensification and well-being variables.
While the magnitude of the difference between tleams is not large, all are in the direction
of suggesting that union members work longer hoexperience more work role overload,
and have greater demands placed on their non-vumik by management. They also tend
towards having poorer job satisfaction, higher jjoficed stress and work-life imbalance.
The differences between the means for work overlba demands, job induced stress and
work-life imbalance are statistically significaktowever, the differences between union and
non-union members in respect of hours worked amd satisfaction are not statistically
significant.
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Table 2: Union belonging marginal means and univadte tests of between-subjects effects

Variables Marginal Means F p
Non-member Union (df 1, 617)
Member

Typical Weekly Hours 39.19 39.26 0.01 .925
Overload 3.44 3.72 6.07 .014
Time Demands 3.19 3.46 3.89 .049
Job Satisfaction 5.19 5.09 1.49 222
Job Induced Stress 2.61 2.97 18.07 .000
Work-life Imbalance 2.43 2.61 5.19 .023

Of the observed differences, stress appears toebel¢arest differentiator between union and
non-union members. To further explore this findiAggble 3 reports findings for two
regression analyses examining the predictors ofgtdied stress for union and non-union
members separately. In both models, over 50% o¥déinance in job stress is explained. For
both groups, negative spillover from work to nonrkvbife is the clearest predictor of stress,
followed by dissatisfaction with one’s job.

The within-group analyses then show varying pasténnthe predictors of stress, with union
members with higher stress also tending to reporemole overload, to have longer tenure,
and to be permanent rather than temporary employegsnon-union employees, higher
stress levels were associated with higher levelsarfagerial demands on their time, as well
as being better paid, female and younger.

Table 3: Standardised Regression Coefficients forab-Induced Stress

Predictors Non-membe(N = 274) Union Membe(N = 330)

B t B T
Constant -0.11 201*
Age -.09 -2.05* -.06 -1.29
Gender OM1F) .20 4. 37+ .00 0.09
Permanent / temporary (1,0) .01 0.22 .09 2.21*
Log years tenure .04 0.87 .09 2.05*
Log weekly pay .23 3.23* .02 0.46
Log N employees .02 0.35 .00 0.09
Usual weekly hours -.07 -1.05 .04 0.71
Role overload .07 1.23 .20 4.12%**
Time demands A7 3.27** .07 0.16
Job satisfaction -.19 -4.16%** -.20 S
Work-life imbalance .46 8.26*** 44 8.26***
Adjusted R 538 528
Model F 29.86*** 34.40%+*

*=p<.05**=p<.0l**=p<.001
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To explore whether an aggregate measure of jobfaetion may in fact be masking facet-
level dimensions of dissatisfaction that relate utwon belonging, a further secondary
analysis was performed using logistic regressiomanalyse whether any aspect of job
satisfaction or dissatisfaction predicted the binarion membership variable (Table 4).

Of the 16 facet-level dimensions of job satisfattmoeasured in this study, only two were
found to be useful for predicting whether someoms & member of a union at their place of
work: being dissatisfied with the amount of recdigmi received for good work and being
satisfied with one’s opportunities for promotionowever, while the overall model for job
satisfaction is significant, the level of reductiorthe -2log likelihood between the initial and
final regression step, together with the small gafdi the Nagelkerké&?, does not suggest
that the model explains much of the variance imamhembership. Furthermore, knowing an
employee’s level of satisfaction on these two faeatuld only improve the odds of correctly
classifying someone as a union member by just udtter

Table 4: Union membership logistic regression restd for job satisfaction — final model

Variable B Wald p Exp(B)
Constant -0.10 0.04 .846 0.90
The physical work conditions you have to work in .00 0.03 578 0.97
The freedom you have to choose your own methods e9.02 0.05 .832 0.99
working

Your fellow workers. 0.00 0.00 .950 1.00
The amount of recognition you get for good work 260. 7.63 .006 0.82
Your immediate manager or supervisor 0.04 0.49 483 1.05
The amount of responsibility you are given 0.08 31.1 .289 1.08
How much you are paid 0.03 0.34 .560 1.03
The involvement you have in decisions that affeety -0.10 1.95 .163 0.91
Your opportunity to use your skills, abilities and0.12 2.09 .148 1.12
knowledge

Relations between management and other employe@92 0.09 .756 1.02
in your firm.

Your chances of promotion 0.12 4.31 .038 1.13
The way your firm is managed 0.01 0.03 .858 1.01
The attention paid to suggestions you make -0.10 721. .190 0.91
Your hours of work -0.07 1.43 231 0.93
The amount of variety in your job 0.07 0.97 .326 071.
Your current level of job security 0.05 0.85 356 .08
Initial -2log likelihood = 887.90 Final -2logkklihood = 860.73

Initial CCR =54.3% Final CCR58.2%

NagelkerkeR? = .055 Model Goodness ofyft (16) = 27.17p = .04

Discussion and conclusions

This paper throws light on the relationship betweenmployee well-being outcomes of the
experience of work and union belonging. In cer@onditions, work intensification remains
an important managerial ‘low-road’ for increasingbdur productivity and thence
organisational performance (e.g. Cooke, 2001). Sachprocess often has adverse
implications for employee well-being and the qualif working life. Our results provide
partial support for Hypothesis 1 in that workerpexencing higher levels of work overload,
in the sense of having too much work to do in iheetavailable, and who feel managers
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make high demands on their personal time, are rikety to be union members. These
findings seem consistent with union joining as i@dh response to managerial actions that
increase demands on workers without necessarirgasing either resources or rewards.

These findings also support a key methodologicahtpir studies of work intensification
that use hours worked as the primary indicator. (&acky and Boxall, 2008). In our study,
the actual hours worked by an individual do nofedéntiate union members from non-
members whereas perceptions of work overload anthgaial demands on time do. Future
research needs to be careful to distinguish sdnatwhere workers work longer hours in
order to meet personal income goals, or because are highly absorbed in work that
interests them, from those situations in which werkssures are imposed on, and are
distressing for, the worker. The latter situati@am cerive from direct supervisory pressure or
from the gradual development of an organisationélice in which managers and peers (for
example, in teams) create excessive workload norms.

The study also found partial support for Hypoth&si¥he findings on job satisfaction reveal
no significant differences in overall satisfactioetween union members and non-members,
while the findings at the facet level are not styorinstead, in our study the key
differentiators between unionists and non-unionistsn the areas of stress and perceptions
of work-life imbalance. Both higher levels of ssearising from work, and perceptions of a
negative balance between work and non-work lifegwelated to union belonging.

The stress measure used in this study is sympt@adbaointing to both psychological and
physiological adverse health outcomes that, foomnmembers, are also associated with
being dissatisfied with one’s job, work-life imbatz, and perceptions of being overloaded
at work. That this pattern of stressors differsnfrahat for non-union members is an
interesting result and needs further research.

Pertinent to these findings is the ‘demand—contmaddel of stress, which predicts that jobs
with higher demands, combined with low employeeticnwill be those that create the most
strain (Karasek, 1979; Mackie, Holahan, and GditliZ001; Gallie, 2005; Wood, 2008). To
the extent that stress is indicative of a lossutb@omy on the job, union joining behaviour
may represent a strategy by which some employess teegain greater control over their
work pressure and thereby a reduction in job stress

To conclude, our study shows the value for researclunion membership of measuring
employee well-being in a more comprehensive waw ties typically been done in the past.
Our findings show that job satisfaction is not afuspredictor of union membership in New
Zealand, while issues to do with work intensifioati stress and work-life imbalance are.
Union members’ discontent in this country is asast@a with higher levels of stress, role
overload, and demands on their personal time, stamgiwith a demand-control model of job
strain. That said, while our research implies tihabn membership is at least associated with
poorer employee well-being at work, we need to wtdad how effective those same
employees perceive their unions to be in responttirthese issues. Research of this nature,
examining the dynamic interplay among the motivéglissatisfaction/threat, utility, and
ideology/identity, is an important agenda for theufe.
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Employee Opinion on Work-Family Benefits: Evidence from the
U.S.
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Abstract

We examine employee views on employer assistance for employees’ work-family issues and
the effect on two measures of employee global attitude towards the employer: job
satisfaction and employee attitude. We use data from the 2002 National Study of the
Changing Workforce, a nationally representative sample of 2,451 waged and salaried U.S.
workers and a hierarchical multiple regression analysis to test for mediating effects of
supervisor support and workplace culture. A negative view of an employer’s efforts to assist
employees with work-family issues results in lower levels of job satisfaction and worsens
employee attitude. Supervisor and coworker support moderated the negative effect of
employee opinion of a company’s work-life involvement on employee attitude, although the
support had no effect on mediating the effect of the negative opinion on job satisfaction.

KEYWORDS: work-family benefits; workplace policies; employee attitudes

Introduction

A subtle shift in demographics in the American workplace has translated into what appears to
be, at least according to the popular press in the United States, a “backlash™ against family-
friendly policies (Allerton, 2000). The number of unmarried and single U.S. residents
increased by 3.3 percent between 2005 and 2006 from 89 to 92 million individuals, or 42
percent of all adults. 60 percent of those individuals had never been married, 25 percent were
divorced and 15 percent were widowed (Wells, 2007). In 2000, less than one third of all
households in the US had children under the age of 18 living in them (Popenoe, 2007). This
was down from a half in 1960 and is projected to drop to a quarter in the coming years
(ibid.). These demographic changes have fueled a growing number of advocacy organisations
promoting the rights of single, unmarried, and/or childless individuals about what they
perceive as unfair treatment in society on behalf of the government and, in particular,
employers.' According to these groups, childless single employees “feel put upon, taken for
granted and exploited—whether because of fewer benefits, less compensation, longer hours,
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mandatory overtime, or less flexible schedules or leaves—by married and child-rearing co-
workers” (Wells, 2007, p. 37).

In the U.S. popular press, much has been made of worker dissatisfaction with family-friendly
workplace benefits. Bella DePaulo (2006) annotates experiences and complaints from single
employees about perceived work inequities on her blog and in her book Singled Out: How
Singles are Stereotyped, Stigmatized, and Ignored, and Still Live Happily Ever After. In her
book, The Baby Boon: How Family-Friendly America Cheats the Childless, Elinor Burkett
(2000) argues that childless workers earn less money and receive fewer benefits than their
coworkers who are parents. This translates into a growing number of workers without young
children who are resentful because they believe they must cover for the minority of workers
with young children (Poe, 2000). Jerry Steinberg, the founder of No Kidding!, a Canadian-
based association for the childless with more than 40 chapters in North America, claims that
“the child-burdened work less and are paid the same, or more, and we’re tired of it” (Poe,
2000, p. 79). Survey results from the firm Adecco USA of Melville, N.Y. found that while
employees admired working parents’ “ability to do it all,” 36 percent reported that flexibility
at work negatively affected team dynamics and 31 percent claimed that employee morale
suffered (Wells, 2007). From that same survey, 59 percent of working men between the age
of 35 and 44 said that flexibility for working mothers caused resentment among coworkers
(Wells, 2007). Lisa Belkin of the New York Times chimed in recently on the profitability of
family friendly policies, reporting that in this recession some companies have begun to cut
costs by eliminating their flexibility policies (2009).

To some extent, the dissatisfaction appears misplaced, given the U.S’ low ranking in the
world in generosity of paid family leave." The Federal Government only enacted any sort of
protected leave as recently as 1993." Further, according to the U.S. Society for Human
Resources, in 2000 only 37 percent of U.S. companies offered paid parental leave (and
usually only to certain categories of workers), 12 percent offered paid maternity leave, 7
percent offered paid paternity leave, and only 1 percent was considering such benefits in the
future (Poe, 2000). Nevertheless, the popular press has picked up on this dissatisfaction. The
danger of such media-fueled backlash is that anecdotal accounts could lead to reckless
inferences about the validity of investing in work-life resources. Employers could conclude
that the pursuit of policies and programmes assisting workers with work-family challenges
children is unworthy.

Using data from the 2002 U.S. National Study of the Changing Workforce (NSCW), our goal
is to shed some light on the pervasiveness of workers’ views on organisational support for
work-family policies, and whether this view impacts a worker’s global attitudes towards the
organisation. This research shows that over 25 percent of U.S. workers’ view work-life
challenges as outside the responsibility of the employer, and further, after controlling for
employee and workplace characteristics, this view negatively effects an employee’s job
employee’s job satisfaction and attitude toward the employer.
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Review of Literature

The research on the spillover between work and family has gained momentum in the last
decade. This research has focused on the effect in general (Bailyn, Drago & Kochan, 2001;
Barnett, Marshall & Sayer, 1992; Grzywacz, Almeida & McDonald, 2002; Jacobs & Gerson,
1998, 2001; Leiter & Durup, 1996), gender, marital, and presence of children effects
(Dilworth, 2004; Duxbury & Higgins, 1991; Hundley, 2001), industry differences (Anderson,
Morgan & Wilson, 2002), and workplace characteristics that mediate spillover and improve
job satisfaction, including the amount of autonomy and pressure a worker has on the job
(Anderson & Delgado, 2006; Wallen, 2002). Overwork and the loss of leisure has been the
subject of several popular books, including The Time Bind: When Work Becomes Home and
Home Becomes Work (Hochschild, 1997), and The Overworked American: The Unexpected
Decline of Leisure (Schor, 1991). It was in part due to this research that companies began
instituting family-friendly policies, including on-site childcare centers, eldercare referrals,
more generous parental leave policies, and flexible schedules. This began in U.S companies
in the early 1980s, and really took off a decade later (Galinsky, Friedman and Hernandez,
1991).

There is a growing literature on the effect of family-friendly policies on employee attitudes
and work satisfaction. Much of this literature focuses on the effect of such policies among
those who use the benefits or flexibility (Eby, Casper, Lockwood, Bordeaux & Brinley,
2005; Lilly, Pitt-Catsouphes & Googins, 1997; Baltes, Briggs, Huff & Neuman, 1999). Other
research focuses on the effects of particular types of policies offered such as on-site childcare
(Goff, Mount & Jamison, 1990; Kossek & Nichol, 1992; Miller, 1984) or telecommuting
(Bailey & Kurland, 2002; Duxbury, Higgins & Neufeld, 1998; Igbaria & Guimaraes, 1999),
while other strands of research focus on how family-friendly policies alter workplace issues
including job satisfaction, organisational commitment, turnover rates (Batt & Valcour, 2003;
Allen, 2001; Behson 2002; 2005; Clark 2001; Thompson, Beauvais & Lyness, 1999; Abbasi
& Hollman, 2000), satisfaction (Kossek & Ozeki, 1998; Lambert 2000; Haar & Spell, 2004;
Greenberger, Goldberg, Hamill, O’Neil & Payne, 1989; Boles, Howard & Donofrio, 2001),
and productivity (Konrad & Mangel, 2000).

Recently, however, (and possibly in response to the media focus on backlash against family
friend policies) the literature has begun to explore the effect of family-friendly programmes
among non-users and on notions of fairness and justice within organisations between single,
childless workers and those workers with families (Rothausen, Gonzalez, Clarke & O’Dell,
1998; Grover, 1991). There is evidence, for example, that simply offering family-friendly
options can have a positive impact on employee attitudes, regardless of whether employees
actually use the programmes (Grover & Crooker, 1995). Other research shows that such
policies are mainly intended for and used by workers with families (Young, 1997a, 1997b;
Parkinson, 1996).

Authors have also documented perceptions of unfairness among childless workers. In a
survey of 78 companies conducted by the Conference Board, Parkinson (1996) reports that
75 percent of workers said that their company was not adequately addressing childless
employee’s needs. In another survey, Flynn (1996) showed that 81 percent of employees
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believed that single employees “end up carrying more of the burden than married employees”
(p. 59). Still, other studies document different treatment of single employees versus
employees with families (Casper, Herst & Swanberg, 2003; Casper, Weltman & Kwegisa,
2006) including social exclusion (Casper et al., 2006), unequal work opportunities (Flynn,
1996; Young 1999), unequal access to employee benefits (Grandey, 2001; Rothausen, et al.,
1998; Grover, 1991; Kirby & Krone, 2002; Parker & Allen, 2001; Young 1996; Lambert,
2000) and unequal respect for nonwork roles (Young, 1999; Kirby & Krone, 2002; Casper et
al. 2003).

Two recent studies from New Zealand have explored the question of worker backlash against
colleagues with children. Haar and Spell (2003) and Haar, et al (2004) examine the
relationship between employee non-utilisation of work-family practices and attitudes towards
satisfaction, turnover, commitment, and support. Each study uses employee data from New
Zealand local government organisations with seven work-family practices: unpaid parental
leave, paid parental leave, domestic leave bereavement leave, an employee assistant
programme, flexible working hours, and before and after-school childcare. The authors in
both studies found that, although non-users of work-family programmes have strong negative
feelings towards work-family practices, the negative attitudes do not lead to a backlash
against more global attitudes towards the organisation, such as job satisfaction and job-
turnover intention.

We intend to mirror these two studies with a unique U.S. dataset that focuses on work-family
issues in the workplace, although with three significant changes. We use a direct measure of
employee attitude towards organisational assistance in employees’ work-family issues rather
than usage of work-family benefits as the pivotal independent variable. In addition, we use
two control variables for workplace culture: job pressure and amount of autonomy. Finally,
we use two measures of factors that would potentially mediate a negative relationship
between employee dissatisfaction with employer involvement in work-family issues and
global attitudes towards the company: supervisor support and workplace culture.

Data and Methods

The data for this research come from the 2002 National Study of the Changing Workforce
(NSCW), conducted under the auspices of the Family and Work Institute (Bond, Galinsky &
Swanberg, 1998). The NSCW provides a nationally representative sample of U.S workers.
Due to their likely control over their schedule, individuals who categorised themselves as
exclusively self-employed were deleted from the sample and only waged and salaried
workers were investigated. The 2002 NSCW has a total sample of 2,810 waged and salaried
workers. After cases with non-responses were excluded, we were left with a sample of 2,454.

The two measures of employee global attitude towards the employer used as the dependent
variables are job satisfaction and employee attitude. Job satisfaction is measured using an
index of two separate questions from the 2002 NSCW: “How satisfied are you with your
job?” and “Would you take the same job again?” The scale has reliability (Cronbach Alpha)
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of .78. Employee attitude towards the employer is measured using an index of two separate
questions: “Do you work harder than you have to for the company?” and “How loyal do you
feel toward your employer?” The scale has reliability (Cronbach Alpha) of .68. For each
scale, a higher number is associated with more job satisfaction and a better employee attitude
towards the company, respectively.

The independent variable of interest is a dichotomous variable in which the respondent is
asked whether he/she agrees or disagrees with the statement that “work-family problems are
workers’ problems and not the company’s” (0O=disagree, 1=agree). The need for controlling
for the potential effects of employee characteristics has been noted in the work-family
research cited above. Individual and/or family level variables that are hypothesised to predict
job satisfaction and employee attitude towards the employer include respondent’s sex,
whether a spouse or partner is present in the household, level of education, and the presence
of children under 13 in the household.

Relevant working conditions that have been found to effect job satisfaction and attitude are
reflected in pressure, and autonomy on the job. These variables are available as indexes in
the NSCW (Bond et. al., 1998). An index of job pressure averages three questions found in
Table 1 that employ a 4-point Likert scale (Cronbach alpha = .47). The index ranges from
1=low pressure to 4=high pressure. Autonomy on the job (Cronbach alpha = .67), takes the
mean of the three items and ranges from 1= low autonomy to 4 = high autonomy.

Supervisor and coworker support indices are also provided in the dataset. Supervisor support
averages the means of nine items (Cronbach alpha = .88), and ranges from 1 = low support to
4 = high support. The coworker support index (Cronbach alpha = .74) averages the level of
agreement to three questions and ranges from 1 = low coworker support to 4 = high coworker
support. Table 1 presents a listing of the variables, definitions, and descriptive statistics.

30



New Zealand Journal of Employment Relations 34(3):26-42

Table 1: Vvariable Definitions and Descriptive Statistics by Work-Family Question Response:
Valid % / Mean (Std. Error)

“Work-Familyv problems are the worker’s
problems and not the company’s™

Disagree or Strongly Agree or Strongly
Variable Name Variable Definition Disagree Agree
JOB SATISFACTION*** Index of two guestions: *How satisfied are you 3521 3.033
with your job?" and “Would you take the same (.014) (-030)
Job again?”
Higher number=higher satisfaction
EMPLOYEE ATTITUDE*** Index of two guestions:” Do you work harder .0es -.244
than you have to for the company”™ and “How {.017) (-032)
loyal do you feel toward your employer?”
Higher number=better attitude
JOB PRESSURE*"™ Index of 3 items: “Job Requires that | work very 2.837 3.090
fast™; “Job Requires that | work very hard™; and {.016) (-025)
“Mever have enough time to get everything
done on the job”
1=low pressure to 4=high pressure
AUTONOMY™** Index of 3 items: “Freedom to decide what | do 3.038 2.691
on my job™; "“Own responsibility to decide how (2.691) (.030)
job gets done”; and “| have a lot of say about
what happens on my job”
1=low autonomy to 4=high autonomy
COWORKER SUPPORT™™ Index of 3 items: "l feel part of the group of the 3.534 3.157
people | work with”; *| have the coworker (.012) (-027)
support | need to do a good job™; “l have the
coworker support | need to manage work/family
life™
1= low support to_4= high support
SUPERVISOR Index of 9 items: *My sup keeps me informed of 3.493 3.009
SUPPORT*™* things | need to do job well”; "My sup has (.012) (-030)
realistic expectations of my job performance™;
“My sup recognizes when | do a good job™; *My
sup is supportive when | have a work problem”;
“My sup is fair when responding to employee
personalfamily needs’; "My sup accommodates
me when | have family/personal issues™; “| feel
comfortable bringing up personalffamily issues
with my sup”; “My sup cares about effects of
work on personalfamily life”
1= low support to 4=high support
AGE*™ Respondent’s age 41.84 35 46
{.287) ((463)
SPOUSE/PARTNER IN O0=No 33.5% 38.0%
RESIDENCE** 1=Yes 66.5% 62.0%
FEMALE*** O=male 47.8% 60.5%
1=female 52.2% 39.5%
PRESENCE OF KIDS < 13 0=No 67.9% 63.1%
YEARS™ 1=Yes 32.1% 36.9%
EDUCATION: Post O=No 37.9% 52 1%
Secondary Education®*™* 1=Yes 652.1% AT 9%
M 2454
% 73.4% | 26 6%

Source: 2002 National Study of Changing Workforce

p<.10 “p<.05  p<.01
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Descriptive characteristics based on whether respondents agree or disagree with the question
“work-family problems are workers’ problems and not the company’s” are presented in
Table 1. Approximately a quarter of the respondents agree with the statement. Workers who
agree with the statement have significantly lower mean levels of job satisfaction and attitude
towards the employer than those who disagree with the statement. The independent variables
also reveal a great deal of significant differences. Workers in agreement with the statement
report more job pressure, less autonomy, and less support from their supervisor and
coworkers than their counterparts. They are also younger, more likely to be male, less likely
to have post-secondary education and more likely to have children less than 13 years of age;
results that conform to our expectations, except the last one. It is quite possible, however,
that having children under the age of 13 is highly correlated with another variable, such as
age, which is driving the unexpected result.

A hierarchical multiple regression analysis was done to test the hypotheses that opinion of
organisational involvement in a worker’s work-family problems affects the level of job
satisfaction and employee attitude toward the employer. Hierarchical multiple regression
analysis is the use of ordinary least squares estimation and adding blocks of explanatory
variables. The hierarchy keeps the main independent variable, opinion of the responsibility
for work-family problems while adding more explanatory variables to determine the level of
predictive improvement in the model from each block. Thus, the work-family opinion
question was entered as the first block, the demographic control variables were entered as the
second block, and the working condition variables were entered as the third block. To test
for moderating effects of supervisor and coworker support, these variables were added in step
4.

The base estimation equation is as follows:
Job Satisfaction; = py + fi(work-family; ) + u;
Employee Attitude; = py + fi(work-family; ) + u;

Recall that Harr and Spell (2003) and Harr, et al (2004) examined the relationship between
non-utilisation of work-family policies and attitudes and found that negative feelings about
the policies did not translated into negative global attitudes about the organisation. This
suggests the (f;) coefficient would be insignificant. However, popular media reports on
dissatisfaction with family-friendly policies suggest we should expect coefficient (f;) to be
negative. (The work-family question asks whether the individual feels that work-life
problems are the responsibility of the worker, where work-family equals 1 if the respondent
agrees and equals 0 if the respondent disagrees). This would mean that those who agree that
work-family problems are the responsibility of the worker, not the employer, have lower job
satisfaction and a poor employee attitude. The estimation equations with the additional
levels of explanatory variables are summarised as follows:

Job Satisfaction; = py + fi(work-family;) + f.(demographics;) + fs(workplace conditions;)

+ B4(support;) + u;
Employee Attitude; = By + [i(work-family;) + p(demographics;) + fs3(workplace conditions;)

+ By(support;) + u;
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We expect that the coefficients on job pressure should be negative for both job satisfaction
and attitude while the coefficients on the level of autonomy should be positive. It is not clear
in the literature whether the demographic variables should positively or negatively effect job
satisfaction and attitude. Supervisor and coworker support should have a positive effect on
satisfaction and attitude.

Results

Results of the regression analyses appear in Table 2. The results in models 1 and 5 reveal
that agreement with the work-family statement results in lower job satisfaction and worsens
employee attitude. The significance of this independent variable does not change with the
addition of the demographic characteristics, shown in models 2 and 6. For both equations,
the demographic characteristics offer additional predictive power (job satisfaction: F
change=7.106, p=.000; employee attitude: F change=6.174, p=.000). Age is positively
related to job satisfaction and employee attitude. Being female does not affect job
satisfaction, but is significantly related to a better attitude towards the employer. Having a
spouse or partner in residence leads to higher levels of job satisfaction, but is insignificant in
the employee attitude model. Finally, education and the presence of children less that 13
years of age does not affect job satisfaction, although not having post secondary education
and having children under 13 leads to a better attitude.
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Table 2: Ordinary Least Squares Regression Results

Ordinary Least Squares Regression Results
Dependent Variable Job Satisfaction Employes Attitude

Model 1 Model2 | Modeld | Modeld | Modeld | Modeld Model 7 Model 8
Work-Family Problems -8 o B LT BN T I -3 -2 04
(.038) (.038) (.038) (.035) (.037) (.037) (.037) (.036)

Age 0og™ opat oog™ o5 04 005"
(001} (.001) (.001) (.001) (.001) (.001)

Female 035 oer™ 143 a4 115™ ogg™*
(034) (0323 (.028) (.033) (.032) (.028)
Marital Status 1 1™ 112" 012 04 000
(.038) {.036) (.032) (.037) (.035) (.033)

Education 020 -07 0ag" - 084" -150™ -0ar
(.034) {.036) (.020) (.033) (.032) (.030)

Kids less than 13 033 014 014 04 " o
(.038) (017 (.032) (.018) (.038) (.033)

Prassure -14gm | -078™ it 124
(023) (.021) (.023) (.021)

Autonomy i 149" 201™ 162"
(.021) (020) (.021) (.020)

Supervisor Support 3 "
(.028) (.020)

Coworker Support 441 310
(.028) (.020)

Constant 151 - 198 -5 -3.088 085 - 146 -1.151 -3.028
Adj. R-square 0084 0.106 0.193 0.338 028 033 13 24

2002 National Study of Changing Workfarce
'p<10 "pe05 "ped 1

Models 3 and 7 add the working conditions variables and in both, job autonomy and pressure
significantly affect satisfaction and attitude, although while higher levels of autonomy relate
to higher levels of satisfaction and attitude, more pressure relates to lower job satisfaction, as
expected, but a better attitude towards the employer. The positive effect of job pressure on
employee attitude was unexpected, but it could mean job pressure is interpreted by the
employee as measuring his or her importance to the employer. The effect of work-family
opinion on both job satisfaction and attitude was mitigated somewhat by adding this
additional block of explanatory variables, but the negative effect remains significant.

Further, for both groups of workers, adding working conditions offers additional predictive
power beyond that contributed by individual and family characteristics (job satisfaction: F
change=133.332, p=.000; employee attitude: F change=103.989, p=.000). The independent
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variables significant in model 6 retain their significant relationship to employee attitude in
model 7. However, although the independent variables of age and marital status retain their
significant relationship to job satisfaction in model 3 with the addition of the working
variables, being female becomes significant, suggesting that the gender effect was suppressed
in model 2 for these workers.

Finally, the additions of coworker and supervisor support variables in models 4 and 8 have
differing effects. In model 8, not only are they significantly and positively related to
employee attitude, but their addition has made work-family opinion no longer related to
attitude, indicating they have moderated the negative impact of the work-family opinion.
However, while the two support variables are significantly related to job satisfaction, work-
family opinion continues to affect job satisfaction, indicating that the finding is robust. As a
whole, support adds significantly to satisfaction (F change=339.115, p=.000) and for
employee attitude (F change= 188.165, p=.000).

Differences in the effects of the independent variables on the two dependent variables raise
an important question concerning worker productivity. Which is more harmful: a negative
attitude towards the employer or towards the employee’s job? In other words, is an employee
more likely to leave the company or engage in other actions that hurt productivity if he or she
is unhappy with the job or with the employer? Although this paper does not address this
question, it does suggest that high supervisor and coworker support in job-related and family-
related issues reduces negative feelings an employee may have towards the employer that
offers generous work-family benefits. The mediating effect is not seen, however, in the job
satisfaction model. The persistence of dissatisfaction with a company’s assistance with
work-family issues despite the introduction of other explanatory variables, most importantly
supervisor and coworker support, suggests the handling of work-family benefits can be a
delicate and complicated endeavour.

Conclusion

While there has been much international research on the benefits of work-family policies for
employees and the organisation, there has been limited research on what workers think about
employer involvement in an employee’s work-family problems. The most significant
findings of this research using U.S. data are that over a quarter of U.S. workers’ view work-
life challenges as outside the responsibility of the employer, and further, after controlling for
employee and workplace characteristics, this view negatively effects an employee’s job
satisfaction and attitude toward the employer, although supervisor and coworker support
mediates the effect on attitude. This result differs from the New Zealand studies mentioned
earlier that concluded the potential for backlash is insignificant and overblown by the media.
In fact, this research suggests that serious attention should be paid to human resource policies
that promote cafeteria plans, providing “something for everyone”.
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Notes

" Three of these associations are The Childfree Network, The American Association of Single
People and The World Childfree Association

' Australia and the U.S. are the only two OECD countries without a national programme of
compensated birth and adoption leave. The Australian government, however, provides a
significant lump-sum birth grant and also income-tested family benefit payments to families with
one-earner (Brusentsev & Vroman, 2007

' n the U.S., parents may take up to 12 weeks unpaid for childbirth or care of a child up to 12
months of age as part of the U.S. Family and Medical Leave Act, although employers with fewer
than 50 employees are exempt. Five states and Puerto Rico provide some benefit payments to
parents missing work around the time of childbirth [California, Hawaii, New Jersey, New York,
Rhode Island and Puerto Rico] (Susan Kell Associates, 2007).
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Grievance Processes. Research, Rhetoric and Directions for New
Zealand

BERNARD WALKER and R.T. HAMILTON"

Abstract

Individual-level conflict is a central aspect ointemporary employment relations. The literature
is somewhat fragmented, focusing on certain aspafctgievances and dominated by North

American writing. The implications for New Zealamade explored and compared with local

research which has been driven largely by poliay @perational needs. At a time when political

debate over grievance laws is once again intemgjfythree main areas emerge as priorities for
future New Zealand research: a focus on the detisiaking processes of employers and
employees; what happens in the early stages ofinatthmpany resolution; and the merits of

alternative dispute resolution procedures.

Introduction

This article provides an overview of the literatw@ncerning employment grievances, relating
this to the New Zealand setting and defining amédgefor further research. In the process we
point to the disconnection in New Zealand betwden folitical lobbying and the shortage of

evidence-based findings. Given the breadth of thgsc however, we have selected the most
salient areas for discussion. Individual-level oates are explored, but not organisational-level
outcomes such as productivity and organisationglopeance where there are fewer clearly
established findings. We also give only brief cager to post-settlement employment as this is
less common in this country. The timeframe of tlecuksion covers research from the mid-
1980s, since earlier literature was less well dgved (Bemmels and Foley, 1996), while the
radical changes affecting both the internal ancered contexts of organisations mean that
earlier findings may no longer be relevant (KamingR99; Lipsky, Seeber and Fincher, 2003).

Individual-level conflict is a central aspect of deosn employment relations. Recent decades
have seen marked increases in the volume of formdiyidual-level employment disputes
across countries. The USA has experienced a ‘liigaxplosion” of discrimination complaints
and lawsuits (Lipsky et al., 2003: 54), with wroulgllischarge litigation becoming one of the
nation’s premier growth industries (Feuille and &y, 1992: 201). Similarly, in the UK the
number of employment tribunal applications morenttrabled between 1988 and 1996 (Burgess,
Propper and Wilson, 2001), a pattern mirrored invMealand with a major increase in personal
grievance claims during the 1990s (May, Walsh, Réticand Harbridge, 2001). Some writers
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suggest that individual-level disputes may now espnt a more accurate indicator of
organisational conflict than traditional collectigetion (Knight and Latreille, 2000).

The handling of individual-level disputes involvbalancing justice for both sides, providing
suitable protections for employees while at the esaiime supporting the functioning of
organisations. It is also highly politicised. Theew Zealand debate involves lobbying from
employer groups and unions, and in recent yearssthee has attracted media attention with
employer allegations that the current system seagea “gravy train” (EMA Northern, 20064a;
2009b). The recently elected National-led governnieinoduced a 90 day probationary period
restricting entitlement to grievance protectiormrrearly 2009, and has announced its intention
to further review personal grievance proceduretimating the likelihood of further legislative
change as a response to employer criticisms.

Background and Context

The term “grievance” is defined as “a mechanismaggrieved employees to protest and seek
redress from some aspect of their employment sinia{Feuille and Delaney, 1992: 189). Any
discussion needs to acknowledge the significarferdiices across countries in terms of legal
provisions, structures and systems. One approaemmified by the United Kingdom, Australia
and New Zealand, follows European countries by ligieg extensive statutory individual-
rights protections, with enforcement and disputsolgion through national labour courts or
employment tribunals.

In contrast, North America places the onus on ey to resolve disputes and there has
developed a long-standing division between unioth mon-union situations. Hence, there are
two distinct grievance systems, each with exteniteeatures. Union settings involve formal,
multi-step grievance procedures which typicallynoumlate in arbitration by a neutral third-party.
A grievance in this context is usually a claim lmyeanployee or the union that the employer has
violated the contract (Feuille and Hildebrand, 190344). Non-union settings have evolved
from a situation with few protections for employgegsthe recent widespread adoption of dispute
resolution systems. Among these however, therensiderable diversity in terms of scope and
complexity, with differing procedures and proteng8oUnlike traditional union procedures, non-
union systems use a range of alternative dispsi@ugon (ADR) options, including open-door
systems, early neutral assessment, review pan@diation and arbitration (Bingham, 2004:
145; Feuille and Delaney, 1992).

The term “employment dispute resolution” (EDR) tadly refers to the use of a third-party such
as an ombuds (person), mediation, or arbitratiomeiplve employment disputes outside a
collectively bargained grievance procedure (Bingheamd Chachere, 1999: 95). Initially, non-
union provisions performed a similar role to unigmevance procedures, dealing mainly with
contractual violations and violations of organisa§’ own policies. Now however, North

American EDR, using employer-based or third-pargygpammes extends to systems which go
as far as to substitute for the statutory remedigsally available through the courts and
government agencies (Bingham and Chachere, 199@selTtypes of EDR systems can exist
both in non-union workplaces, as well as in uniettisgs where they operate alongside union
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grievance procedures. Although the latter, moreeex¢ forms are not “grievances” as typically
understood, the processes do nonetheless have coamyonalities with, and relevance for,
grievance research.

The New Zealand system offers a significant conttas North American systems where
employment-at-will, that is, employment being imnagely terminable without recourse, forms
the legal setting for most private sector employ@ég New Zealand grievance process is based
on statutory protections rather than employmentrects, with legislated systems for handling
individual-level disputes including the forums dietEmployment Relations Authority and the
courts. At the same time though, New Zealand daeticjpate in the broader international
pattern of decentralising dispute resolution to Wwkplace level, and uses ADR with state-
sponsored mediation.

The Grievance Literature

There is no “complete theory” of individual-levehployment dispute processes which Bemmels
and Foley (1996) suggest is a reflection of theimadf the phenomena. Research into grievance
procedures is complicated firstly by the varietyfofms that these can take. Moreover any
grievance process will involve a sequence of différsteps with many differing individuals
involved as the dispute progresses, moving frost-fine local staff to more senior staff and
external representatives as the dispute progre&sesn this complexity, Bemmels and Foley
(1996) propose that any all-embracing theory wdagd“incomprehensible”, and instead it is
more appropriate to develop theoretical explanatfon different phases. This is reflected in the
existing literature which tends to be fragmenteealishg with separate aspects of the overall
process.

In comparison with the international literature viNEealand research has often been instigated
by the Department of Labour and hence driven bycpand operational needs. Recent reports
have included a diverse range of approaches imgudurveys of employers and employees
(Department of Labour, 2000, 2002c, 2007d), inema with parties (Department of Labour,
2002c, 2007d), a brief “snapshot” analysis of meaies (Department of Labour, 2007c) and
Authority determinations (Department of Labour, 206)) as well as focus groups (Department
of Labour, 2002c, 2007a). A number of common thesrasrged from these publications. The
reports outlined the incidence of employment relahip problems and the associated financial,
personal and social costs. The various avenuessoiution were identified, and the issue of
representation was discussed with regard to isetiepiality and the effect that this had on
resolution processes. The situation for small anediom enterprises was portrayed as
particularly difficult, as these were typically owepresented in the numbers of employment
relationship problems, with those problems havindisproportionately large impact on such
organisations. While these reports cover a varietyissues, they are often limited by
methodological factors including sample size argpoase rates, and consequently the reports
themsellves state that their “findings can only mdidative” (Department of Labour, 2007d: 5;
2007b).
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The following discussion is structured around tloeirfsequential phases of the grievance
process: (1) the incidence of grievable eventsg(Bvance initiation; (3) grievance processing;
and finally (4) outcomes.

1. Incidence of Grievances

The emergence of a grievance contains a numbere$tages. The process commences with the
initial perception that a ‘grievable event’, a mésttment or breach of employee rights, has
occurred. Surprisingly, the literature containglditinformation on these events although a
number of studies have suggested that their incelda high (Bemmels and Foley, 1996;
Department of Trade and Industry (DTI), 2005a, 2Q0Bewin, 1999; Lewin and Peterson,
1988). Of significance is the apparent drop-offaen the large numbers of potential events and
the much smaller number actually pursued as grim&anThe next sub-stage consists of initial,
informal complaints and their resolution directlgtiveen the parties. USA research suggests
most grievances are never put in writing but indtage dealt with informally between workers
and their supervisors (Lewin, 1999). Again, thadeace of this resolution is not known, but it is
estimated that in union firms there are about Mriiten grievances for every one filed formally
(Lewin and Peterson, 1988).

In the next sub-stage, actual formal filing, data mon-union North American settings comes
from company records. The definition of what cauogéis a grievance varies by company, but
overall studies suggest an average annual rateoohd five grievances per hundred employees
(Lewin, 2004). In contrast, the union filing rate around 10%, twice that of non-union
organisations (Bemmels, 1994; Lewin, 2004; Lewid Beterson, 1988). By comparison, United
Kingdom data is drawn from applications to an exaéforum, the Employment Tribunal, rather
than in-house grievance procedures and there theuahnrate was 1.9 per thousand
(approximately 2%) of employees (Knight and LategiP000). Beyond these aggregated figures,
American, British, Canadian and other studies repade variation in grievance rates across
industries or sectors (Bemmels and Foley, 1996;ndf@mw, Goodman, Harrison and
Marchington, 1998; Hayward, Peters, Rosseau andsS@€04; Lewin and Peterson, 1988), a
pattern that is mirrored in New Zealand (Departnadritabour, 2003b). Overall, little is known
about the causes of these variations.

International between-country comparisons are probtic, with the New Zealand situation
further compounded by both the limited data andube of measures not directly comparable
with American grievances. New Zealand surveys ssigipat in a 12 month period, around 35%
of employees experienced a ‘problem’ that was dised with a supervisor or manager
(Department of Labour, 2000), while estimates sfies that are not resolved by discussion with
a immediate manager or supervisor but proceeditd party involvement range from 1.5% to
15%, with a higher incidence in the private se¢@epartment of Labour, 2000, 2003b, 2007d).
While absolute numbers are not directly comparahle limited research does suggest a similar
pattern to elsewhere, with high levels of infornaal private resolution and only a small
proportion proceeding to the formal institutionsefartment of Labour, 2002c, 2007a).
Interestingly, in terms of the contemporary debate® recent report (Department of Labour,
2007d) suggests a low incidence with the majorityNew Zealand businesses having no
employment relationship problems in the 12 monthrsesyed, whereas in contrast an employer-
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group survey proposed that 30% of employers expee# a grievance over a similar period
(EMA Northern, 2006Db).

2. Grievance I nitiation

(a) Demographics

Early grievance research assumed that filing belavnay be explained by demographic factors
or personal disposition. Subsequent studies howdaded to produce any correspondingly
simple answers; the findings varied and the stuidieded to describe what occurred rather than
developing specific theory that could explain difieces (Allen and Keaveny, 1985; Bacharach
and Bamberger, 2004; Lewin, 1987; Lewin and Peterst988). The matter is further
compounded with the relationships also varying bgvance issue (Bemmels and Foley, 1996;
Lewin, 2004; Lewin and Peterson, 1988). New Zealdath covers a range of factors such as
age, tenure, ethnicity, union membership, and settowever as findings vary both within
countries and between countries, there are no cidarence points for making inter-country
comparisons (Department of Labour, 2000, 2007c).

(b) Context of Work

Other studies explored the link between grievamaggf the work context and possible work-
related determinants. More aversive supervisionjotr characteristics for example, were
expected to result in increased grievance filingriBerger, Kohn and Nahum-Shani, 2008;
Klaas, 1989a). Despite the intuitive appeal of ditgks, once again empirical studies generated
inconsistent findings (Bacharach and Bamberger42@8@mmels, 1994; Bemmels and Foley,
1996; Bemmels, Reshef and Stratton-Devine, 199¢. rbles of unions and management have
however proven significant. Management policiesungiag written applications for example,
have been associated with increased grievance, rlaggghtened formality and escalation of
disputes (Antcliff and Saundry, 2009; Gibbons, 200%vin and Peterson, 1988). Union policies
of ‘taking certain grievances through the proceguaong with stewards’ encouragement of
filing, were also related to increased grievantiedi(Bemmels and Foley, 1996). In contrast,
perceived supervisor capabilities, and shop steva#tempts at informal resolution, were both
negatively associated with grievance rates (Bemm#&894;, Bemmels and Foley, 1996;
Bemmels et al., 1991).

There is little New Zealand data to directly comngpahese findings with, however the
international research does highlight the criticature of the roles of management and unions
and this has significant implications for both NBealand practice and research. Existing reports
note issues such as the key functions unions cdarpeassisting with resolving issues in the
workplace, as well as the effects of the varyingle of ability among managers (Department of
Labour, 2002c; Donald, 1999). Walker (2009) alscseavbed the influence that different
approaches from employers and representativesdratiee course of grievances, creating types
of interactions that move the dispute towards eiéisealation or resolution.
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(c) Employee Decision-Making

A different line of inquiry has explored the prosesf employee decision-making; how do
employees decide for example, whether or not ® dil grievance. Unlike the earlier, more
descriptive work, decision-making models typicaiiyolve the application of specific social
science theory. Several of these models are odtiméerms of their potential relevance for the
New Zealand situation.

Of particular significance is Klaas’ (1989a) modshsed on expectancy, procedural and
distributive justice theories. This proposes aitral, calculative” decision-making process
where, in terms of expectancy theory, employeeglhwvap the relative attractiveness or utility of
filing, taking into account factors such as theelilkood of winning and expected remedies,
comparing these against alternatives such as mitir inaction. Employees motivated by a
genuine sense of inequity are likely to engage dditeonal “alternative responses” such as
disruptive behaviour if grievance procedures orirtben do not restore equity - whereas those
filing for purely instrumental reasons of politicat economic gain, are less likely to do this.
Subsequent empirical investigations have suppdhisdmodel (Lewin, 2004; Olson-Buchanan,
1997).

Cappelli and Chauvin (1991) developed an “efficienmoodel” which also proposed that
employees will weigh up the costs and benefitseftectiveness) of grievance filing compared
with other options such as exit or remaining siléntparticular, labour market conditions such
as high unemployment, and higher wage premiums geoed to the local labour market), were
identified as key determinants of the benefitsiloid. This was consistent with the findings of
Brown, Frick and Sessions (1997) whose 30-year ftata Germany and Britain showed the
demand for grievances to be cyclical, with mackeelefactors such as unemployment and
vacancy rates exerting a much stronger influen@n tbhanges in the legal infrastructure.
Bacharach and Bamberger (2004) however, foune Igtipport for the direct relationship with
unemployment or wage premiums. Instead they retumoea more traditional issue of the
relative power of the parties. Drawing on power aefgfence theory (Lawler, 1992), they
proposed the more conceptual notion of “labour pbweaeaning the employee’s perception of
the extent to which the employer is dependent @n @mployee, as a key determinant of
employees’ filing decisions.

More recently Olson-Buchanan and Boswell (2008)ppsed a model which seeks to unify
earlier work regarding the separate aspects oflislgute process into an integrated theoretical
framework. This extends back to the pre-grievarteges using a sense-making perspective
which incorporates individual's perceptions beforyring, and after grievance activity,
explaining how an individual firstly concludes thegve been mistreated, and then responds to
this mistreatment.

The Exit-Voice-Loyalty model

Hirschman’s (1970) exit-voice-loyalty (EVL) modeas been the dominant employee decision
making model. Originally developed as a model aistomer behaviour, it proposes that, when
confronted by deterioration in a relationship, ayaan respond through either “voice” seeking
to redress the situation, or “exit” by changingatwther product. The individual’s loyalty to the
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supplier is the key determinant of whether voiceerit behaviour will occur. Freeman and

Medoff (1985) adapted the model to industrial ielad, proposing that through offering a voice
option in the form of grievance procedures, unipreduced positive benefits for organisations
(Boroff and Lewin, 1997; Lewin, 2005). By havingvaice option as an alternative to exit,

employers would benefit through reduced turnoverwell as learning about problems more
quickly, and gaining more specific information wdaess the issues. Similarly, employees could
also benefit through being able to resolve disputestoring their employment relationship and
so being able to remain with the company. The ti@til wisdom became that voice action,

through grievances, was advantageous for both g@mdand employees (Feuille and Delaney
1992).

Unlike other decision-making models however, theeaech surrounding Hirschman’s (1970)
model has not been limited to the initial grievafiteg decision but has extended to other
aspects, particularly the proposed beneficial angothat are predicted to occur in relation to
filing. This has produced unexpected findings whiblallenge the traditional wisdom. Contrary
to those predictions, a series of studies repantghtive outcomes following grievance filing
and settlement, thus questioning both the traditiomisdom and the adequacy of the EVL
model. Comparing employees and supervisors invoivegtievances with those who were not,
one year after grievance settlement, both perfocmaatings and promotion rates were lower,
and turnover rates were significantly higher, foregance filers compared to non-filers. No
significant differences existed between the filad anon-filer groups prior to, or during, filing
and settlement. A similar pattern of outcomes awswlramong supervisors involved in those
grievances (Lewin, 1987; Lewin, 1999; Lewin andePsin, 1988; Lewin and Petersen, 1999).
So the debate has expanded to encompass competideismvhich offer alternative explanations
for those outcomes. This research will thereforedlszussed in relation to those outcomes,
below. The area has important implications for motly understanding how employees
experience, and respond to, instances of percenstieatment, but also possible changes that
occur in the employer-employee relationship.

Decision Making Models: Applications and Limitatson

While the decision-making approach appears to ldglanatory power, it has limitations.
Internationally the work has been tended to beinedfto a single decision, namely the initial
decision to lodge a grievance, and has not exteridetthe other decisions throughout the
subsequent stages of grievance processes. Furtigerthe work has focused predominantly on
the employee perspective with significantly lesteraion to that of the other key player, the
employer. Consequently there are still considerablexplored areas concerning decision-
making in grievance processes. One further potditidation concerns generalisability, and the
guestion of whether the nature of grievance indrats the same across differing jurisdictions. In
North America for example, it is more typical forigyances to occur with an expectation that
the employee will continue their relationship wile same employer. In contrast, New Zealand
grievances have tended to occur where the emplayre&tionship has ended, and grievance
procedures have often addressed the “terms of Idigs@’ of such relationships (McAndrew,
2000: 303). There is only limited information cormdag grievance initiation decisions in New
Zealand and in the absence of such data, it iscdliffto assess whether parties are in fact,
weighing up the same issues and making the sarseofygecision.
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Although those limitations are acknowledged, it Wdoseem that the area of decision-making,
especially by employees, may have considerablenpaterelevance for New Zealand. The
international research suggests that this is aroitapt component in understanding grievance
behaviour, yet this aspect of New Zealand grievarstdl remains ill-defined. The development
of grounded findings may provide insights and casts for the politicised debate, including
issues such as alleged opportunism among emplokiégess (1989a) for example distinguishes
between instrumental and genuine grievance actiwtjle two New Zealand Department of
Labour reports (Department of Labour, 2002c, 2003alygest that, at most, only a small
minority employees are likely to pursue grievant@spurely opportunistic, financial gain —
contradicting employer claims.

New Zealand reports have also noted factors thatatg in the opposite direction, exerting
significant deterrent effects on employee decismaking, particularly the specific social,
personal and financial costs experienced by empkyBPepartment of Labour, 2007d). Unlike
the international literature the New Zealand infation also extends to an outline of elements of
employer decision making, in terms of the factorgolved, and decision-areas such as the
choice of resolution method (Department of LaboR2007d, 2007a). While the existing
information is largely descriptive, Walker (20099weloped a grounded theoretical model of
employer and employee decision based on a powendepcy framework, as part of a wider
grievance process model. This adopts a cost-bgmefpective using elements similar to those
noted in Department of Labour reports (Departmentabour, 2007d) but incorporating a
sequence of stages as well as noting employer bmiravthat are outside the intent of current
legislation. It seems that understanding decisiahking, particularly from the employee
perspective, may be a particularly central elementleveloping greater knowledge of New
Zealand grievance dynamics. Research exploringati@ia could begin to explain why employee
behaviours occur, rather than simply observing aVegrievance numbers and making
generalisations based on anecdotal evidence.

3. Grievance Processing

Grievance processing refers to “when, where, and ¢ndevances are resolved” (Bemmels and
Foley 1996: 372). The inherent focus on the grieeamandling system of a specific country or
organisation means that research findings are aftenwoven with details of the structures and
procedures in a particular locality, thus limitiggneralisability. A variety of indicators are used
in evaluating grievance processing, but the twonntaiteria are speed and satisfaction (Budd
and Colvin, 2008).

Firstly, the “speed” literature emphasises measaueh as the length of time until settlement
(Lewin and Peterson, 1988; Ponak and Olson, 198Ralke Zerbe, Rose and Corliss, 1996), the
‘level’ or step at which settlement occurs, andleetent rates (Dastmalchian and Ng, 1990;
Lewin, 1999; Lewin and Peterson, 1988; Ng and Dakthiman, 1989). In North America for

example, the bulk of grievances are typically sdttt the first or second steps, with only a very
small proportion (around 2%) settled at the firtepsof either procedure (Feuille, 1999; Lewin,

2004; 2005; Lewin and Peterson, 1988). In New Zehlaeports address aspects such as
resolution methods, timeframes associated with eaethod, costs, and numbers resolved by
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each method (Department of Labour, 2007a, 2007€7@0 Not surprisingly, in-house
resolution generally proves more rapid and leseesipe, and as with North America, only a
small proportion of cases reach the later stagéiseoAuthority or Employment Couft.

Secondly, ‘satisfaction’ measures typically considearties’ perceptions of procedures,
especially their fairness. The organisational gestiterature addresses how employees determine
if they have been treated fairly, and the impadhoke perceptions, with employees who believe
they are treated fairly tending to be more favolyralisposed toward the organisation (Cohen-
Charash and Spector, 2001; Greenberg and Lind,)2@¢le much of the grievance processing
research is both descriptive and limited by contéhe construct of organisational justice with
the three aspects of distributive, procedural ameéractional justice, provides a theoretical
framework with potential to generalise across sg#ti(Colquitt, Conlon, Wesson and Porter,
2001).

Research concerning grievance processes geneoallyras the importance of those perceptions
of justice or fairness in employees’ assessmenthekffectiveness of systems (Bemmels and
Lau, 2001; Blancero, 1995; Boroff, 1991; Lewin, 298lurse and Devonish, 2007). Fairness can
be more important than speed (Gordon and Bowlby919 ewin, 1999), with perceived
procedural justice significantly predicting a belie overall workplace justice (Fryxell, 1992), as
well as being linked to satisfaction with the unaomd management (Fryxell and Gordon, 1989).
Usage of grievance procedures, which can itselfdesl as a criterion (Bingham, 2004), has also
generally been found to be associated with thegpexd fairness of the system, with positive
employee perceptions of effectiveness related ¢coeased employee use (Lewin and Peterson,
1988; Mesch and Dalton, 1992; Petersen and Lewd®0R Blancero and Dyer (1996) for
example, report systems that are perceived asitteddaccessible’ and ‘safe’ were used more,
while Colvin (2003) suggests the neutrality of demm-makers promotes usage.

New Zealand reports propose relative satisfactmrcerning procedures; for example in a recent
survey of employers, around two-thirds expresseisfaation with resolution procedures and
outcomes (Department of Labour, 2007d). Contrargrtployer claims, the employers surveyed
perceived employment relationship problems as tieguin an overall benefit rather than a cost
for business, with indications that the direct fioal costs for employers were quite low in
comparison with countries such as the UK (DepartnegnLabour, 2007d; Gibbons, 2007;
Shulruf, Woodhams, Howard, Roopali and Yee, 2008gre is however no consensus on what
constitutes “effectiveness” in grievance procedufleswin 1999). While there are numerous
measures used, there is little clarity on preciséhat constitute optimal outcomes. In response,
Budd and Colvin (2008) propose the three conceptsquity’, ‘efficiency’ and ‘voice’ as core
standards which could be utilised for comparisoth @valuation of procedures.

In the North American context, the evaluation ofegance systems takes on particular
significance in comparisons of non-union systenilkssiung ADR processes, against traditional
union-based procedures. A key question concernsxient to which the newer alternative
systems provide workplace justice, especially foplyees (Bingham, 2004; Colvin, 2003,
2005; Klaas, Mahoney and Wheeler, 2006; Mahony Klahs, 2008). Traditional systems
contain strong procedural safeguards with welll#stlhed due process protections, however the
few studies that have examined non-union procechaes tended to find fewer protections, with
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wide variation in terms of procedural formality amly modest independence from management
(Feuille and Delaney 1992; Feuille and Hildebra®@9g). Specific shortcomings are identified
for each of the various ADR forms (Budd and Coh2908; Mahony and Klaas, 2008), but
Bingham’s (2004) review of the existing evidenceygests that mediation produces better
organisational outcomes than either no intervenioan adjudicatory option such as arbitration.
Other writers however question ADR procedures wWitdn Gramberg (2001) for example,
suggesting a “second class” nature of justice défdrto employees through newer Australian
grievance systems.

Questions of equity and justice are not simple enattin non-union North American settings,
grievance systems can be unilaterally designedimpdsed by the company, raising crucial
guestions regarding justice for employees. An d@aplgacontroversial area concerns the ability
of an employer to impose mandatory company-badeittration as a condition of employment,
requiring employees to relinquish their rights teteenal forums such as the courts, or
government agencies. While the New Zealand sitnateems far less extreme, there are
nonetheless questions concerning the extent tohwhi2R procedures used in current forums
such as Department of Labour mediation, do propdéce for both employees and employers.
These international questions also provide a caubo policy-makers considering any possible
changes to the New Zealand system. The issuesidhighd further, significant research gap
concerning within-company resolution in New Zealawhile it seems the majority of disputes
are settled privately, and many resolved internalbarticularly in larger organisations
(Department of Labour, 2007d; EMA Northern, 2006fs)hm an employee perspective the
processes involved may not be prompt or effecawel only 20 - 46% of disputes end with the
employee remaining in their job (Department of Laty®®000, 2003b). Conversely employers
also argue that private settlements do not neabsegpresent justice but are simply a pragmatic
way of avoiding the possibility of high costs asated with forums such as the Authority (Bond,
2004; Department of Labour, 2007d; EMA NorthernQ@g). Although New Zealand legislation
requires that companies have a written “plain laggu explanation” of their resolution
procedures, the limited local research questioesetktent to which these written procedures
translate into systems are in fact, credible, aibks and safe for employees (Blancero and
Dyer, 1996; Department of Labour, 2000, 2002c; WglkR009). There is a need for further
investigation into the processes that do actuatguo within New Zealand organisations, before
grievances reach external forums, and particulaitlyin-company resolution.

4. QOutcomes

Grievance outcomes have been studied over diffénemt intervals, including the longer term
implications for employees who remain with the eoypl post-settlement. In the North
American union environment, Feuille and Hildebrgd®95) suggested that most grievances
were resolved in the employee’s favour. This siturats mirrored in the limited New Zealand
information concerning Authority determinations (faetment of Labour, 2007b; EMA
Northern, 2009a). Feuille and Hildebrand (1995)edotowever, that there was no single
explanation for why employees prevail in some giees and not in others, and this is
symptomatic of the lack of theoretical developmévibre broadly, potential determinants that
have been investigated include the grievant’s wmakkground (Klaas, 1989b), the industrial
relations climate of the organisation, the salafythe grievant, the grievance issue (Ng and
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Dastmalchian 1989), the nature of the forum (labamsus employment arbitration) (Bingham
and Mesch, 2000; Klaas et al., 2006), as well asme&ous factors such as the gender of the
grievant and/or decision maker (Bemmels, 1991; dpatind Todor, 1985; Dalton, Tudor and
Owen, 1987). These have shown possible links, emduld seem that in general, factors other
than the merits of the case may influence settlémedisions, again raising questions regarding
the justice delivered by the system. Firm sizels® amplicated, and this pattern is especially
evident in New Zealand where smaller firms are niteedy to be involved in dispute hearings
(Department of Labour, 2007d, c); in the UK theg also more likely to lose compared to large
firms (Saridakis, Sukanya, Edwards and Storey, R0DBe relationship with organisation size
requires further investigation; New Zealand rep@tggest that possible explanations may
include lesser HR resources and expertise in smallsinesses, along with their lesser
experience in dealing with individual-level dispa{®epartment of Labour, 2007, 2007c).

Representation is another recurrent topic with Miitand Saundry (2009) finding no links
between actual representation and UK company grevdearing outcomes, although high
union density was linked with more favourable outes for employees. In New Zealand,
McAndrew (1999) found that in the earlier Employmenribunal, employers without
professional representation were less likely toiea@h successful outcomes, while another key
predictor of the outcome was the nature of thevgnee McAndrew (2000). More recently,
reports have noted comparatively high levels ofesgntation in general (Department of Labour,
2003b, 2007b), as well as a positive relationslkeifvben representation and settlement outcomes
at mediation (Department of Labour, 2007c), howetlex causes of this are unclear. The
influence of representatives is a contentious issid¢ew Zealand, with employers alleging that
“no-win no-fee” contingency representatives inflgteevance rates by pursuing cases that lack
merit and are based solely on minor proceduralniealities (EMA Northern, 2006a, 2007).
Reports however suggest this type of representatagonly involved in a small percentage of
problems and did not have a significant influengerall (Department of Labour, 2007d). The
varying approaches of different representativeshuagever been noted (Department of Labour,
2007a, 2007d), including the competency levels, reaghtive effects of some advocates, as well
as the positive roles that others such as unionsptay in managing and resolving grievance
issues, as mentioned earlier (Department of Lat#fii2c; Donald, 1999), with Walker’'s (2009)
grounded theoretical model addressing the dynamigsving representatives and the effects
these have on dispute outcomes.

In general, while many jurisdictions including N&ealand have data concerning outcomes in
terms of aspects such as win/lose rates and setitspthese tend to often simply repotiat
happens. These however cannot be read at face-aadlim isolation; they need to be read in the
context of a theoretical framework and an undediten of why these occur. A greater
understanding of employee decision-making for exampay demonstrate that factors such as
costs may mean that employees will only pursuescasth a very high probability of success.
This information would therefore imply that one wawactually expect a higher proportions of
outcomes in favour of employees, rather than agssynthat a 50/50 balance of win/lose
outcomes is the benchmark for equity. Furthermaregontexts such as New Zealand it is
necessary to be clear about exactly what a systesaaking to achieve and why. If a system is
seeking to achieve early, low level resolutionnthieis needs to be based on a clear theoretical
model and outcomes can be measured against thibesgacrAt the same time, there are hotly
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debated issues as to what constitutes a suitatdsure of equity and “justice” in both processes
and outcome measures. These issues are curreatkirgpcalls for a whole new programme of
research into non-union and EDR systems in Nortledca.

Longer-term research on post-settlement issue®ithMmerica has found that some employees
do experience significant negative outcomes, padity in areas of performance, promotion
attendance and exit, the reverse of what was pgeztlitsy the EVL model. These outcomes are
however consistent with an alternative model, tfabrganisational punishment - industrial
discipline (Arvey and Jones, 1985; O'Reilly and ¥eil980). Therefore one explanation for
these negative outcomes is simple ‘retaliationthwemployees who file grievances and their
supervisors, being punished (see Klaas and DeNB39). Alternatively, there is another
possibility; the negative post-settlement outcommesy be due to real behavioural differences,
with grievants and their supervisors genuinely ggioorer performers. The process of grievance
filing and resolution then prompts employers to pkser attention to their performance, which
reveals the performance deficits (Lewin and Peters899; Olson-Buchanan, 1996).

Studies also suggest that the experience of mistesd on its own, independent of taking

grievance action, is significantly linked to exBgswell and Olson-Buchanan, 2004; Olson-
Buchanan, 1996). Various other factors appear tonbelved. The type of mistreatment or

grievance for example, was also influential wittergonal’ grievances against supervisors’
actions being more strongly linked with lower penfiance ratings and higher work withdrawal

than ‘policy-related’ issues (Boswell and Olson-Bawcan, 2004; Klaas and De Nisi, 1989). The
type of voice also proved influential with loyal ployees raising issues but in less formal ways,
which could be construed as supporting the EVL rm@dé&on-Buchanan and Boswell, 2002).

Overall however, there is still mixed evidence sutipg each of the potential explanations, with
no single unequivocal conclusion.

An important implication is that when the grievamecess is triggered by deterioration in the
relationship between the employee and employevoitld seem that formal grievance activities
often do not successfully restore that relationshipespective of whether or not the grievance
procedures themselves contribute to that declites Pposes questions as to whether formal
grievance procedures, perhaps including externaliatien, can achieve the resolution and
restoration of relationships that is often desireshecially when such interventions only occur
after there has been relationship deterioratioNéw Zealand, post-settlement outcomes have
had less prominence because grievances continoe dominated by disputed dismissals where
relationships have already ended (Department obugk?007b, 2007c¢). Instead, the question
becomes why this occurs, especially when the indérthe current legislation was to promote
early intervention, proactively restoring or maintag employment relationships (Department of
Labour, 2002a: 6). Reports have noted for exanthia, rather than being opportunists, New
Zealand employees were in fact, often reluctanpucsue grievances due to concerns about
potential retribution, harm to their career, and likely demise of the employment relationship
as an almost-inevitable consequence of a grievanglements that match overseas retribution
interpretations (Department of Labour, 2002c). Tdiso raises the question of how employees
deal with perceived mistreatment and whether s@siges are not pursued. Similarly, employers
may tend to avoid dispute resolution outside thegany due to concerns about relationship
damage, often perceiving mediation as a “road sf ftasort” (Department of Labour, 2002c).
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Perhaps the smaller size of New Zealand workplawesns that parties are more acutely aware
of the potential consequences of grievance actmympared to their North American
counterparts. These matters again relate to thessalready noted such as employee decision
making and within-company resolution, and thus esent fertile ground for further
investigation.

Reinstatement serves as another focus of resefehinternational literature suggests this is
awarded in about half of grievance cases (Lewir91Villiams and Taras, 2000), however
there is wide variation in estimates of humbers whbsequently return to work, ranging from
38% to 91% (Eden, 1994; Lewin, 2005; Malinowski@19Williams and Taras, 2000). Canadian
and British findings suggest that reinstated emg#sydo not tend to remain with their employers
long term (Dickens, Hart and Weekes, 1984; Lew®O% Trudeau, 1991). In contrast, while

reinstatement is the “primary” remedy for grievasige New Zealand (ER Act s101(c), s125), in
practice it is rarely sought by applicants, a samgituation to Britain (Corby, 2000; Department
of Labour, 2002b, 2003a, 2003b). Again, this raigesstions regarding the causes of this
phenomenon. Are within-company processes perhapffexdive that if resolution is possible, it

is normally achieved at that stage — or conversaly,New Zealand employers so unforgiving
that embarking on grievance action effectively algrthe end of an employment relationship
(Department of Labour, 2002¢)?

A Research Agenda for New Zealand

The international literature highlights a rangeedearch areas with potential relevance for New
Zealand. At the same time, it exposes the limitedybof New Zealand research at a time when
this is much needed to inform contemporary debates policy. Internationally, a range of
research is needed and this includes the develdpafemodels which capture the ongoing
dynamic nature of grievance processes involvingognession through a sequence of stages, as
well as extending the existing one-sided perspestito capture the interactive nature of
grievances. While the New Zealand shortfalls reéfleternational patterns to some extent, there
are a number of issues of particular local sigaifie which we have identified in the paper. In
concluding, our overview is that the most urgenivNE=aland needs are centred on three areas
Firstly, there is a shortage of information conaggrdecision-making, particularly by employees
and employers. The factors driving the behaviourghese parties remain ill-defined even
though this may be quite a critical issue. Thera reed to explore decision-making throughout
all stages of the grievance process, from the petiy@s of multiple parties. This could include
issues such as the alleged prevalence of oppomtyuaisd the numbers of employees who simply
decide to exit rather than pursue a dispute.

Accompanying this, the role and influence of thighrties in grievances, including
representatives and unions, is relatively unchartéere are indications that these parties are
quite influential (McAndrew, 1999; Walker, 2009)tkhhe dynamics are not clearly established.
Similarly, the role of HR staff in grievances alsarrants investigation, in terms of both their
current functions and also their potential to dssifow-level resolution.
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A second little-explored area concerns the earfgest of grievances, particularly within-
company dispute resolution. For example, what dgthappens in the early stages, particularly
when significant numbers of problems are apparemtdplved within organisations and never
reach external forums, and yet why do disputed dsas make up such large proportion of
grievances? The 90-day “probation period” also esents a new area requiring thorough
investigation. Related to this is the issue of g@@vresolution, concerning grievances that are
resolved with the assistance of an external pahgrahan official Department of Labour agents.
A third, related area needing research is the dniton of ADR procedures such as mediation
with an emphasis on informal confidential resolntié®hile there are numerous critiques of
ADR and ‘private’ (as opposed to ‘public’) justi¢ean Gramberg, 2001), the full implications
for grievances have yet to be explored, and theset po the challenging task of evaluating
issues of justice and equity in the New Zealandexdn Those issues also extend to questions
such as access to the higher level forums of théhgkitly and the Employment Court when
critics argue that factors such as costs make thaseessible for many employees.

Grievances represent an important area of conteampamployment relations. Amidst the
current political debates there is a need for resebased evidence in place of rhetoric, however
as yet the limited existing local research ofteovptes conflicting results without clear patterns.
Internationally, it is well recognised that theldias confronted with major challenges with
regard to research access and the design of apdeprethodologies (Bingham, 2005, Bingham
and Chachere, 1999, Lewin, 1999). Although these maore pronounced in North America
where the employer-centred systems mean that dsides only within the organisation, similar
issues remain problematic in a New Zealand conidometheless, an improved understanding of
the issues has the potential to benefit employengployees and policy makers, producing
systems that achieve both justice and efficiency.
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Notes

! The studies tend to be descriptive rather tharedrby theory, and as yet, generally do not
have the support of significant amounts of indepetécademic research.

2 A Department of Labour (2007d) employer surveygasied that around 60% of employment
relationship problems are resolved within the oiggtion

% These areas now form the focus of the author'®imgresearch
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Secondary Boycottsand Ally Doctrinein the U.S. Law of Strikes

JACOPO BUSNACH RAVENNA

Abstract

The paper aims to schematically illustrate the lleggnesis of the concept of secondary
boycott in U.S. statutory law and its applicationthe relevant case law. For this purpose, a
brief overview of the historical origin of the righo strike is provided, along with the
analysis of the evolutionary process which ledti$anclusion in the Constitutional Charts of
many European countries. This introduction is fokol by a description of the legislative
steps towards the enactment of the Wagner Act (12&5amended by the Taft-Hartley Act
(1947), and of the Landrum-Griffin Act (1959), esjadly focusing on the different sanctions
which may spring from group ostracism against reé@mployers. The distinctiveness of the
so-called “ally doctrine” as regards the labouromsi liability for instigating secondary
boycotts is further portrayed, as an exceptiorhéoguarantee of free speech contained in the
First Amendment to the U.S. Constitution.

I ntroduction

When employers undergo trade unions’ collectiveoast such as strikes or boycotts, they
always strive to reduce, as much as possible nipadt that the work stoppage can provoke
on the going concern. In fact, one of the mosiaaiitissues arising from a strike lies in the
fact that work stoppages may permanently affecfith@es productivity (Bock, 2005).

Concerned about the risk that such collective astimuld affect national security, legislators
throughout the ages have been adopting measuresl ahrestricting strikes, ranging from

civil sanctions to total ban (Chepaiti$d997). All the same, the constant tendency farost

all legal systems is by now to grant workers valeabols in order to counterbalance the
inescapable disproportion in bargaining power betwéhe two negotiating parties in

employment contracts. This trend has been tramklatéo regulations which have

increasingly equipped workers and their represem®t namely trade unions, with

appropriate legal protection against employersali@iory conducts. This development has
been suddenly boosted by the drafting of constihai principles protecting the right to

strike (Pope, 1999). However, it should be noted almost all subsequent, both legislative
and regulatory, interventions have been aimednaitifig the sphere of application of such
right.

Deprived of workers, the employer is likely to hdot other sources in order to replace the
striking labour force. If these attempts succebd,dffect of the strike is likely to fade away
and thus the very significance of the striking wys grievances — which originally

prompted the strike — tends to blur. Meanwhileflmother side of the river, unions calling a
strike strive to make it successful and do thest be prevent employers from getting outside

" LLB, Bocconi University (2007); Visiting Student)niversity of Richmond School of Law (2008); JD,
Bocconi University (2009); Associate at Gianni, gami, Grippo & Partners — M&A Department (2009 w)o

I would like to acknowledge the support of my fellcand friend Luigi Russi, whose commitment and
enthusiasm | will never forget.

65



New Zealand Journal of Employment Relati@43):65-82

workers. This mostly defensive counter-activity,ievhtargets the secondary means used by
the primary employer, is often referred to as abtselary boycott”. Its essence was defined
as “a combination to influence A by exerting sonoet ©f economic or social pressure
against persons who deal with A” (Frankfurter ancén, 1930 as cited in Dereshinsky,
Berkowitz and Miscimarra, 1981).

Generally speaking, these kinds of activities agended to be unlawful under U.S. law, the
system with which this article is chiefly concernédparticular, such practices are normally
outlawed to the extent to which they follow theiaotof “unfair labour practice” set forth on

a statutory basis, although this notion is oftemstaued differently by the courts. Both
aspects of the issue, and the peculiar tenetseofatty doctrine”, will be analysed in the

following paragraphs.

This paper starts with describing, in unbiased sgrie legislative process which led to the
recognition of the right to strike by the major &gystems worldwide. In particular, within

the U.S. framework, the legislator had to cope vgitith recognition in order to make it

consistent with the privileges traditionally claidhiey the powerful industrial lobbies.

Without prejudice to the social consequences driverthe enactment of workers-oriented
provisions within the U.S. capitalist frameworketfragility of this equilibrium has also
awaken interest of legal scholars, who have attedhfar a long time to regulate the relevant
issues taking them back to the common principldatwdur law. However, as this paper aims
to demonstrate, such attempt often collided with itcreasingly evolving standards and
practices, that may be hardly contained withinntherow limits of the statutory law. In such
respect, both case-made law and non-governmemahsations are likely to play a primary
role in regulating the delicate issues arising firnkes.

An Overview of the Right to Strike
From Crime To Right

The right to strike suffers from being precededlioy social fact of the strike: the law reacts
to this phenomenon, the law does not dominateiafs 1966 as cited in Betten, 1985). In

the industrial relations environment, strikes avessential with the employment relationship
and are often related to workers’ complaints reiggrdhe performance of the contractual
obligations under the conditions set forth unilaligrby the employer. This explains why

most of the striking activity occurs during the oggtion phase between the employer and
the unions, namely when the different contractwalgr must be properly offset.

The factors that trigger a strike are diverse aodnecessarily interrelated, but as a whole
they share the embodiment of demands which emptoyaat to press on the employer. In
this sense, strikes are powerful weapons aimedfatrang a particular policy within the
workplace. However, it should also be pointed bat sometimes strikes occur in response to
significant influences outside workers’ control andsuch circumstances, work stoppages do
not reflect the workers’ claims and therefore may/le managed within a single work unit.

Strikes are always collective. This feature hasséohcal explanation because as long as
employees were supposed to work under conditioilatarally set by the employer due to
the absence of a collective bargaining infrastngctan the labour side, courts used to
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construe work stoppages, literally, as a just cafigermination of the employment contract.
Later on, workers have realised that the counterpawuld have paid attention to their
grievances only if they had acted collectively amdured the solidarity of other workers. In
other words, employees have gradually become agfdtee fact that only a high number of
strikers would have affected the employer to sucheatent that they could not remain
insensible to their complaints. In modern labouacgice, the collectivity requirement
generally necessitates that the strike be annouimcadvance; otherwise, in the absence of
previous proclamation, a sum of individual abstamdiwould instead arise.

Along with other collective actions, strikes wenmggmally outlawed as criminal offenses —
no matter how many participants gathered at thkestiThe rationale of such a legislative
choice apparentlyles in the social alarm arising from strikes, whimay result in emulative
acts performed by workers belonging to other inglaissectors, potentially able to pose a
threat to national security. Not surprisingly, th@ughest legislation regarding labour
practices was enforced by most of the totalitaregimes spreading over Europe since the
early 1930s (Jacobs, 2008).

Past the phase during which strikes constitutenhingl offences, workers’ participation in
them still constituted a breach of the employmemitiact: the worker, in fact, stops carrying
out what they have promised to do (Murcia and ®iiffi 1997). However, a particuliéctio
juris aimed at avoiding harmful contractual consequemgtdsrespect to striking employees,
namely dismissal or more feeble penalties, has leédorated. According to the so-called
“suspension of contract theorythe strike merely suspends the effectivenesseottimtract
but leaves it intact. This technique openly pregetitht work stoppages do not infringe on
labour obligations but “hibernating” them insteadthe hope of a full recovering once the
conflict has been resolved (Murcia and Villiers9I® It does so by assuming that only the
main effects of the contract€., the respective obligations of lending one’s sssiand
paying the wage) come to a standstill. On the oflaerd, several collateral duties remain in
force, such as the duty of loyalty and the dutyptotect and safeguard the employer’s

property.

The latest step of this labelling process is thalisbment of civil sanctions for participation
in a strike, and ending up with the recognitiorstiike as a right to be exercised by workers
under certain conditions (Betten, 1985). The funeiatal achievement of such an evolution is
to make the employment contract much less precgiripreventing it to be terminated
because of the possible reprisals by the emplaygmaoviding the labour relationship with
legal protection also during the time of the wottppage. Nonetheless, courts often reserve
the right to downgrade the strike from a right tanare liberty whenever it is called for
political purposes, which at least in theory shalldays happen with the general strikes.

The Constitutional Overlay

In the general theory of law, the holder of a riglainnot suffer any loss because of its
exercise. This principle is clearly expressed keylthtin brocardjui iure suo utitur neminem
laedit? logically intended to elude contradictions insaléegal system, which should never
provide different legal responses to the same humetn{.e, prohibiting and in the
meanwhile permitting it). The mentioned standarsbahighlights the difference existing
between rights and liberties: only the latter,antf may expose those who exercise them to a
detriment, although not of criminal kind.
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Many of the EEC founding Countries, such as Franod Italy> have developed the general
concept of freedom of association typically corgdinn post-WWII Constitutional Charts
(such as the German orfefyrning it into a specific right to strike, albét be exercised in
compliance with the law. This “southern Europeaation of strike, which is also expressly
mentioned in the Spanish Constitutioapposes the “northern European” concept of sfrike,
where it appears mostly as a series of statutongunities from certain torts which workers
usually commit while striking (Betten, 198%).

At the national level, attempts to achieve a stajutregulation have failed nearly
everywhere; this also explains timerim role played by courts in elaborating the recogniti
of the right to strike. At the European level, foling a meeting held in 2000 in Nice, the
Council adopted the Charter of Fundamental Rightsong which six big chaptel$ the
Solidarity pillar contains a provision (Article 28xpressly dedicated to the right of collective
bargaining and action:

“Workers and employers, or their respective orgaioss, have, in accordance with
Community law and national laws and practices,riplt to negotiate and conclude
collective agreements at the appropriate levels encases of conflicts of interest, to
take collective action to defend their interegts|uding strike action”.

This provision marks the conclusion of a long l&dise path inaugurated with the European
Social Charter of 1961 The latter, in turn, was the forerunner to the 4@ mmunity
Charter of the Fundamental Social Rights of Worke#sich, until the new millennium, has
been the main supranational source for the exedfisiee right to strike apart from national
laws and practice. This is also thanks to the g of all those labour disputes exceeding
the Member States’ boundarie$he Nice Charter surpasses the 1989 one, on thban
because it guarantees not only social rights Butgilts and freedoms of the citizens within
the EU and, on the other hand, because it is anialflocument agreed upon by all Member
States whereas the Social Charter was not agremdhypthe United Kingdom.

Strikes as Conspiracies: the Boycott

When unions call a strike, they are accountable ifereffectiveness. Now, a strike’s
outcomes may never be ascertaimedante however, in order for it to be worthfile for
workers to undergo a certain degree in striking, phojected outcomes must at least offset
such hazard. But still, although the real effedta strike are unpredictable, unions will make
every effort to make the strike at least look sgstid in order to persuade striking employees
that the struggle is worthwhile. Indeed, uniond Wéve no interest in involving its affiliates
for a lost cause; however, the boundary betweecesscoor defeat is often very thin, because
labour disputes are definitely unpredictable.

One of the most valuable means to persuade doudtiployees, although in the short term,
is intimidation aimed at weakening the employers.fdct, challenging the equilibrium
between the employer and its employees often uhge®rmer to “enter the lists” against his
will. A la guerre comme & la guerr@hese kind of practices occurring during strikes,
commonly referred to as boycotts, may consist ofevice to persons or properties linked
with the employer, or of a complete social or basgostracism, or of both (Cogley, 1894).
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The origin of the word “boycott” is shrouded in timeists of history. It is commonly
attributed to a rent dispute between a group ehltenants and a land agent, Captain Charles
C. Boycott, during Ireland's Land League rent warthe 1880s (Minda, 1999). In the legal
field, in spite of being more than a century ofiqia praxis, the meaning of “boycott” is still
controversial and courts continue to argue arotsthierpretation. One shared aspect is that
the word boycott is usually encoded with metaphanmages recalling the idea of a
conflicting group refusing to deal.

Black’s Law Dictionary defines it as “an action dgeed to achieve the social or economic
isolation of an adversary” (Garner, 200%)This inclination to associate the concept of
“boycott” with “insurgency” has strongly influencédde way judges have interpreted its legal
meaning, with the consequence that all non-peabteiitotts have been outlawed in most of
the Western countries. Unlike the primary effectsaolabour dispute, whose legality is

granted by the constitutional overlay covering éxercise of some of the most important
collective rights, non-peaceful boycotts have beeld as criminal offences.

In other words, boycotts have not been affordedh e same protection granted to other
legitimate forms of protest occurring during wotkpages: the legislator’s reasoning might
be that such an indirect pressure asserted omtpeogers is of a kind that cannot be simply
considered as a breach of contract. Yet, boycottshee concomitants of nearly every strike
of considerable dimensions (Cogley, 1894). As aenalf fact, it is often hard to determine
whether strikes involving retaliatory conducts hg wvorkers may be deeded as non-peaceful
boycotts, and consequently they should be outlawdter all, the employees’ boycott
against the employers, often consisting of a cdaderefusal to work for purposes of
advancing a dispute over wages, hours and workomglitons, is the essence of all strikes
(Minda, 1999). Such investigation is quite trickygcause biased courts may be end up
preventing all significant strikes, therefore imtuzing the dimension as an indicator of the
lawfulness of a strike. Finally, it should be ded that labour disputes are amongst the few
legitimate tools at the workers’ hands, and shawtibe outlawed without a specific reason
restricting the constitutional freedom, irrespeetof the number of participants to the work
stoppage.

Other Collective Forms of Intimidation
Picketing

An implicit condition underlying the choice of #ing is that the places which the workers
have temporarily and voluntarily surrendered must loe filled by others, otherwise the
production damage might be neutralised and thugnigoyers have no incentive to comply
with the workers’ grievances. According to Blacka&w Dictionary, picketing consists of:

“The demonstration by one or more persons outsideisaness or organization to
protest the entity’s activities or policies and peessure the entity to meet the
protesters’ demonstration aimed at publicizing laotadispute and influencing the
public to withhold business from the employer” (Ger, 2004)

Usually picketing is accompanied by patrolling weigns, and its intimidating meaning is
addressed not only to the employers striking bst & workers who refuse to join the strike
(roughly called “scabs”). However, picketing tageire not confined within the firm’s
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boundaries. In particular, it is pretty common thigketers turn to the general public, making
them aware of the motivations lying beneath theikiag activity. In this sense, although
picketing is constitutionally guaranteed as a fofifree speech and as the legitimate exercise
of the freedom of assembly and association, itlmtimited where it constitutes a threat to
public order. The general rule applied in some twem is that peaceful picketing is
presumed lawful when also the strike is considéedul (Jacobs, 2008).

Blacklisting

Blacklisting is a side practice commonly exerci®gdunions during labour disputes, which

some regard, instead, as an attempt at revengetakele by both conflicting parties (Cogley,

1894). It consists of “a list of persons marked tart special avoidance, antagonism, or
enmity on the part of those who prepare the listhmse among whom it is intended to
circulate” (Ballentine, 1969). It also indicate® tact of putting a person on such a list, which
employers will do by identifying undesirable emmeg whereas unions will record workers
who refuse to become members or to conform toulssr Indeed, blacklisting does not

necessarily require the physical presence of wrilecumentation, and can instead be
pursued informally and by consensus.

The scope of blacklists is clearly discriminatoag, far as they aim at demarcating a certain
group of people who share the same objective fonlgneetaliatory purposes. Like picketing,
blacklisting entails coercive effects irrespectofeevident threats of work slowdown through
a strike (VV.AA, 1961). The slippery aspect of Wests is that, unlike picketing, the
anonymity of their drafters limits the other pastyeaction and thus grants an almost full
impunity. The more specific blacklists are, the enltkely the legislator is to outlaw them. So
if this determinativeness characteristic is absétacklists should rather be deemed as
newspaper advertisements (VV.AA, 1961), and theeefmurts are mostly willing not to
prosecute their drafters.

The Secondary Boycott in the American Legisative History

The Legislative Path

The different shapes adopted by the secondary bipyebich will be later analysed both in

its substantial layout and in its effects on laboelations, are the outcome of a suffered
legislative path of the U.S. Congress that date& bm1932. At common law, boycotts were
outlawed under a variety of legal theories (Denmgsty et al, 1981). The courts’ holdings
have been multiple and often contrasting, so fioispossible to outline the judicial evolution

which has taken place in the absence of a statldary

During the Hoover Administration (1929-1933), thegiklator enacted the Anti-Injunction
Bill (also known as Norris-LaGuardia Acfunder which “yellow-dog” contractshad been
outlawed. It can be seen as an expression of lipetaey, upon appraisal of the attribution to
U.S. employees of the freedom to form unions withemployer interferences. For our
purposes, it is also notable that the Act depritrexicourts of the injunction tool, on which
they commonly relied as a means to stop secondaoy @activity.
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Three years later, with the National Labor Relaigct (NLRA, also known as Wagner
Act),*® collective bargaining became the accepted natilabalur policy, mainly thanks to a
steadily higher support of union growth by the Fat&overnment. Despite the NLRA's
enactment, the Norris-LaGuardia Act was not abelisko conflicts emerged between their
respective provisions. In particular, the NLRA'©pe was limited to workers in the private
sector and did not cover agriculture and domestipleyees, supervisors, independent
contractors and all those employees whose emplayere subject to the Railway Labor
Act.'” The major legacy of the Wagner Act is, howevee @stablishment of the National
Labor Relations Board (NLRB} a federal agency in charge of investigating arthgu
unfair labour practices as well as conducting @est among workers, a channel through
which they could express their will to be represdrty unions in the workplace.

After the NLRA passed, the co-existence of two Attsmating secondary boycotts in a
different manner had the effect of making them averful weapon available to unions
(Dereshinsky et al, 1981). This critical situatinged the Congress to react, and in 1947 the
NLRA was amended by the Labor Management Rela#tagLMRA, also known as Taft-
Hartley Act)™® During the parliamentary debate on the secondaygdit section, co-sponsor
Senator Haft explained that “[t]his provision makesunlawful to resort to a secondary
boycott to injure the business of a third personowk wholly unconcerned in the
disagreement between an employer and his emplag&gksifair union labour practices were
reformulated in more precise terms, and secondaycdits were eventually banned.
Furthermore, many union privileges granted in thagWér Act were abolished. Even though
workers still secured the right of organising amddaining collectively, the Taft-Hartley Act
also recognised the possibility to not to join amyion and finally outlawed all those
enterprises, known as “closed-shtipihich hired only unionised workers.

Framing the Secondary Boycott Under the Statutory Law

As briefly stated above, secondary boycotts ocduenthe aggrieved party attempts to either
boycott a third party or to coerce it into joiniag ongoing boycott. Thus, workers instituting
a boycott may refuse to patronise firms that caito deal with the initially boycotted party
(The Columbia Encyclopedia, 2008).

Assuming that the (primary) employer cannot affr@&domply with the requests which have
triggered the strike, they can still seek help framother (secondary) employer in order to be
supplied with the workers needed for a temporanodeof time. Consequently, unions may
react by damaging this secondary employer in ostgy them from making business with the
struck employer through secondary boycotts. Inrofwds, secondary boycotts always arise
out of a primary dispute between a labour union angrimary employer and involve a
neutral third party. These innocent employers dse eeferred to as “noncombatants”, i.e.
people drawn into a dispute not of their own making

Unlike primary boycotts, the legislator has a ral@vinterest in restricting pressures exerted
against third parties in controversies for whichytlare not liable, and that they neither have
the power nor the authority to solve. This ratienaistifies rules that would be impermissible
if imposed on primary boycotts (Anderson, 1984)e fertinent provision is Sec. 8(b)(4)(A)
of the NLRA as amended by the Taft-Hartley Actietit“Unfair Labor Practices by Labor

Organization™? assuming that the secondary employer remains aldutespective of the
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dispute’s outcome, entangling attempts made bynsnare to be held unlawful and shall be
prosecuted in the forms prescribed, which ofterive the NLRB (Dereshinsky et al, 1981).

Courts realised very soon that the strict applicatf this provision led to great uncertainties.
In fact, the language of the law bared several gaities: the definition of “employee” could
not be analogically extended to those categoriesavkers excluded in the NLRA, and the
same happened with the correspondent definitiofenfployer”. Furthermore, since Sec.
8(b)(4)(A) prohibited only inducements to employett® courts had come to the paradox
that inducements and threats made directly to slrgnemployers did not violate the
secondary boycott statute.

In 1959, the Congress enacted the Labor-ManagerRepiorting and Disclosure Act
(LMRDA, also known as the Landrum-Griffin Actj.For our purposes, the law incorporates
the secondary boycott provision in the new Sec)(8J(B) of the amended Wagner Act, still
titled “Unfair Labor Practices by Labor Organizatic® This insertion succeeded in closing
the aforementioned loopholes, and as a result twadsgwere accomplished: the range of
employers covered by the act was broadly extendad, the new language of the rule
prevented its misapplication by the courts.

Despite these two relevant achievements, the dectf secondary boycotts must still face
borderline situations, where the law is in fact @leped on a case-by-case basis. Both the
common-situs picketing and the ally doctrine poseesal questions about the effectiveness
of the NLRA provisions, which still lack ultimatenswers and which should be viewed in a
perspectivale jure condendo

“Common-Situs” Picketing in a Nutshell

The basic principles for common-situs cases wetabbshed by the U.S. Supreme Court in
the General Electriccasé®. Since the mid 1950s, General Electric (hereindf&E”) had
followed a policy of reserving a gate exclusivetr independent contractors’ employees
working on its premises, who performed a wide ugra# tasks at its manufacturing facility.
In July 1958, following a strike called by the umiavhich resulted in picketing of the entire
plant, the separate gate was also picketed andaohtist independent contractors’ employees
were forced to stay out of the factory.

Ruling on the case, the NLRB applied a literal apph to the statute and held that the
union’s conduct constituted an unfair labour petin violation of Sec. 8(b)(4)(B) of the
NLRA as amended by the Taft-Hartley Act. On theeothand, the Supreme Court, in
reviewing the Board’s decision, concluded thathgtlkey to the problem is found in the type
of work that is being performed by those who useséparate gat&” The evidence arising
from the case was that the independent contracesngloyees had done work which was
very similar to the tasks normally performed by #steking employees. Because of the
integration of the independent contractors’ empésyato the production process of GE, it
was possible to infer that the two groups of woskeere, by and large, almost replaceable
and furthermore that they were an essential elemeht non-paralleled competition that GE
and the independent contractors had created (Gieed#i97).
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Beside the criterion of the type of work performmgdthe neutral employees, the Supreme
Court also held that an unfair labour practice tbg tinions may come to light only if the
independent contractors’ work is “of a kind thatulb not, if done when the plant were
engaged in its regular operations, necessitataiting those operation® In other words,
similarly to the exception under the “ally doctrimegarding employers performing struck
work, the Court introduced a “related work” test fetermining the lawfulness of picketing
that occurs at a primary site (Dereshinsky et 882). Nevertheless, the judicially provided
threshold was very vague, as it restricted thevagiework to that “connected to the normal
operations” of the primary employ&t.

Other Peaceful Secondary Activities

With regard to all possible forms of secondary loitg; which overall consist of techniques
intended to exert pressure on unrelated busing€aesip, 2008), employees’ secondary
actions are only one side of the coin. Typicallgdar unions arrange secondary boycotts
different from those involving employees vis-a-ingffective alternative measures. Among
them, consumer boycotts comprise practices of aissding information aimed at
eliminating consumer demand for products suppligdhle target employer (Dereshinsky et
al, 1981).

As a way of advertising and promoting the disputdpns’ activities directed to consumers
should never be restricted according to the FirseAdment to the U.S. Constitutidhwhich
inter alia expressly prohibits the legislator t@enlaws infringing the freedom of speech. In
spite of its constitutional overlay, such a freedbad to be balanced with the neutral
employers’ right not to be harmed because of ntatee labour disputes. An ad hoc solution
was apparently found through the “publicity excepticontained in Sec. 8(b)(4)(ii)(8) of
the NLRA as amended by the Taft-Hartley Act, whstlbordinates the legality of consumer
secondary boycotts induced by labour unions toralbmau of conditions.

Another remarkable secondary boycott practice ie Ho-called “hot cargo clause”

(Armstrong, 1955) a contractual provision contaimednion contracts obliging the employer

(or allowing employees) to refrain from handling working on goods stemming from a

struck plant, or from dealing with employers listed a union “unfair list.” Cargo clauses

were outlawed by the Taft-Hartley Act on the bakiat, through a pressure on the struck
employers, they tended to settle strikes on teawsréble to workers. The function of these
clauses is to secure permission from an employeexert secondary pressure upon any
person doing business with the employer who hasspute with the labour organization

(Armstrong, 1955).

The pertinent rule is Sec. 8{&pf the NLRA as amended by the Landrum-Griffin Attted
“Enforceability of Contract or Agreement to Boycatty other Employer”, which provides
some exceptions. According to the legislative mstf Sec. 8(e), there should be no doubt
that the legislator’s intent was to grant the empptca freedom to choose whom to deal with.
This freedom was intended to be as broad as pesdiy referring the proscription to
“express or implied” agreements, the legislatorsatm extend the prohibition to all those
clauses that might reasonably be intended by theading parties as a veiled agreement not
to handle or to work on goods stemming from a &tplant, or to deal with employers listed
on a union “unfair list” (Yale Law Journal, 1961).
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Genesis of the Ally Doctrinein Actsand Case Law
The Very Beginning: the Ebasco Case

It should now be clear that the secondary boydattite protects only disinterested parties, in
other words third parties whose intervention in ttentroversy has no valuable effect.
However, if the secondary target has previouslyeptmd farmed-out struck work or is

somehow related to the primary employer, then rias deemed to be neutral to the latter's
labour dispute, but is instead considered an dlth@ primary employer (Anderson, 1984).

This concept of alliance has no statutory basidyig on Senator Taft's remark expressed
during the Senate’s pre-enactment of Sec. 8(b)}4{Audge Rifkin ruled on the Ebasco
casé&* finding that “no unfair labor practice resultedr picketing a secondary employer to
whom struck work was being transferred by the primamployer” (Wooden, 1958).
According to Sec. 10(l), the federal district cgutiave jurisdiction to restrain activity
temporarily when the regional attorney has “reabten@ause to believe” that the activity
constitutes an unfair labour practice. Using thigra regional director of the NLRB sought
a preliminary injunction against some Ebasco stgkemployees. In fact, they were alleged
to have also picketed an independent partnersaiigdcProject Engineering, forcing some of
its draftsmen to quit. However, on the basis ofrevipus contract, Ebasco was entitled to
supervise the work done by Project’'s employeeseamh to set their wagé3This led the
court to say that Project actually ran a businddsntical to Ebasco’s® Judge Rifkin
highlighted a noteworthy detail about this casenely that the effect of the strike had been
fully balanced by Project’s activity, as if Ebasiead hired strikebreakers. As a result, the
picketing clearly did not have as its object “reng . . . any . . . person . . . to cease doing
business with any other person”. Finally, the ccwetd that the provision of the NLRA
prohibiting secondary activity applied only wheteould truly be said that the other person
had no interest in the dispute (Chepaitis 1997)ckvtakes us back to what was underlined in
the beginning of the paragrapte. that the secondary boycott statute does not alppig
since Project by no means can be considered datisgted party.

Conditions Under Which Alliances Arise

Integration of Business and Operation: the StruakkV

As in theEbascocase, two independent employers may become allie B’s business
expands with work that would otherwise be handlgd\is striking workers (VV.AA, 1980).
This was particularly evident in the aforementionseminal struck-work case, because
already before the strike Ebasco had subcontragte#lers to Project, and had furnished
supervisors entitled to exercise a pervasive cootrer Project’'s employees. However, after
the Ebascoruling courts have not implied that secondary exygis are to be deprived of the
protection afforded to neutral ones by Sec. 8(¢)solely because they make use of
externalised struck work. In the ca&®yal Typewriter C3’ a company struck by its
repairmen instructed customers to let their typ@ssibe fixed by any independent repairman
of their choice, and promised them to pay the pseiSince there was no integration
between the two businesses, the court held thatpitieting towards the independents
constituted a violation of the NRLA because Royal the secondary employers could not be
deemed to be allies.
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What is struck work? The significance of this queestis self-evident, because on its
boundaries rests the rationale of the NLRA provisib is widely agreed that struck work is
work which —but for the strike — would be performed by the employekeshe primary
employer. The formula should be read as followitige performing of subcontractual
obligations by a secondary employer on the pringabghalf is not alone sufficient to make
them allies, when the contracted work would be dagardless of the strike (Levin, 1970).
In both theEbascoand theRoyal Typewriterdecisions, the secondary employers clearly
performed work that, but for the strike, would hdezn performed by the (striking) primary
employees (Dereshinsky et al, 1981).

Furthermore, some courts have added the malicerfactorder to restrict the sphere of
application of struck work. In other words, theh®sld also be evidence that the work was
intentionally transferred to the secondary employerorder to avoid the impact of the
primary dispute. The rebuttable consequence of sutdst is the assumption that entering
into subcontracts after a strike has been calledresasonable proof of the intent to evade it.
Insofar as this practice imposes a reverse burdeoramf, it improperly contradicts the
flexibility which should be typical of contractualegotiations, and therefore should be
rejected.

Common Ownership and Control

The first application of the ally doctrine occurredrely one year after the ruling about
Ebasco. In the casevin-Lyons® both the primary and the secondary employers wereed

and managed by the same corporation: here the helditthat a common ownership affects
the business activities to such an extent thatsdo®nd corporation will never be “wholly
unconcerned” in the first’s labour disputes. Theormle of this ruling lies in a judicial
presumption applied by the courg. that commonly owned and managed employers engage
in “one straight line operatior®®

This test assumes that enterprise A is enterprisgp@®duction arm, but if plainly applied
may lead to deadlocks. In fact, it fails to givdogic explanation to those cases where,
although the goods produced or the services prdvatde different (thereby forbidding the
inference that it is a common production that tuthe two firms into “allies”), two
enterprises still share the same substantial eap@cs by creating a community of interests.
Perfectly aware of the inaccuracy underlying theaight line prerequisite, the NLRB
eventually discarded it as a valuable means toadiscalliances between employers and,
therefore, to make the secondary boycott provisiapplicable.

The “one straight line operation” concept has ndéesm properly defined in case law, and, as
a result, it is still used with different meaniragsd for different purposes. In particular, where
the “straight line” element is too mild to encompaslevant cases of common ownership and
control, the “actual common control” standard corapsBriefly, this standard consists of a

number of tests taken by courts which considerregwerporate factors such as whether the
companies exchange employees, advance each o#ubt, ecnake sales to each others, etc
(Dereshinsky et al, 1981). Ca va sans dire thateffieiency of such a method cannot be

generalised, since the tests are conducted oneabgasase basis. However, it is essential for
the control exercised on the two entities to beacsince potential influence is too common

to warrant application of the doctrine (Levin, 1970
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Co-employers

As underlined above, a close relationship betweepl@yers is not a necessary condition to
consider them allies. It is worth recalling Senaiaft's statement about the “unconcern”
element as a requisite for the application of $b)(4)(B): according to it, a secondary
employer may still be concerned in the primary’spdite as far as he supervises, on the
latter’s behalf, employees accomplishing their saskis important to emphasise the fact that
the extension of such a supervision goes far begpamére control of the final result, whereas
it entails that secondary employers are in chafgeverseeing the labour processitinere.
What triggers the existence of a co-employersimlahip is different than under the single
entity doctrine: in fact, the attention is here Used on the degree of control that one
employer exercises over another employer’'s empkydet surprisingly, co-employer cases
mainly occur when A’s work is subcontracted to B Bustill retains some control over the
labour relation policies of B. The language usedsblolars in shaping the co-employers
doctrine tends to associate it with the singletgmtoctrine. Although the distinction between
the two concepts is philosophically insignificaitt,is however tactically crucial because
circumstances suggesting coemployer status areravea prevalent than those required for
singleness (Levin, 1970).

The rate of control exercised by the secondary eyeplwhich allows him to be viewed as a
co-employer is fairly disputed. Courts have comsidy contended that, unlike the influence
stemming from the holding entity, it is sufficiefdr this kind of control to be merely
retained, meaning that — while in the former cageholding entity is in a position to exert an
all-encompassing influence on the way in which ¢batrolled firm operates — in the latter
situation, instead, the co-employer must merelinltee position to affect specific aspects of
the other employer’s labour relations: it mereliames control in some areas, while leaving
the rest to the other employer’s discretion. Finadlecondary employers shall be free from
unnecessary pressure exercised by the primary(begs, 1970), otherwise the integration
between the two enterprises would end up beinglmse and they should be considered as a
single entity.

Common Control over Labour Relations

The cut-off of such an interrelatedness between(faronally) separate business entities may

be found in those situations where the employmenditions for both the enterprises are set

by only one employer. In this case scholars tendetmgnise the two entities as a single

enterprise. Here the application of Sec. 8(b)(4XB)uld be granted only to those businesses
which the secondary employer could freely discargineven running the risk to be sued by

the primary employer for breach of contract (Leif70).

Usually this common control over negotiations ie thbour market is strictly linked with
common ownership, which makes companies horizgntatégrated. However, this element
IS not necessary: it may also happen that unreletéelprises’ workers, even represented by
different unions, go on strike against one emplogesrder to prevent the latter to fix work
conditions for the workforce as a whole. A cru@ahsequence stemming from the horizontal
integration between two companies is that when eyags of one do not engage in concerted
bargaining activity, they compete with employeesht® other company (Chepaitis, 1997).
Briefly, assuming that two enterprises (A and Bjualty form one integrated and multi-
shaped enterprise, a picketing activity of A’slgtrg workers damages B no more unlawfully
than it would damage A. This conclusion is madesjiids by courts through a much broader
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construction of the term “other person” containediLRA.* It goes without saying that this
results in an extension of its sphere of applicatio

From Alliance to Neutrality: the Way Back

Once a neutral employer becomes an ally, underhwt¢onditions can he restore his neutral
status? The issue has a huge relevance for thedagoemployers, to whom the NLRA

affords the right to be preserved from boycottsyahthey have no (actual) tight relations

with the primary employer.

The case law that has evolved under the ally dextidentifies factors that may be used to
appraise the secondary employer's neutrality (Mid&Y7). As stated above, the lawfulness
of secondary activities should be determined bysseg whether its economic impact is
disproportionate to the secondary's involvementhwihe primary employer. In the
Morrison’s casé! some laundry workers went on strike with the pegpof renegotiating the
collective agreement. When the union found out that enterprise relied on a secondary
employer whose employees performed struck work orri8bn’s behalf, it requested that the
secondary employer either affirm or deny that isy&rforming such work (Dereshinsky et
al, 1981). Having received no response, the uniokeped the secondary employer; but the
Trial Examiner found in such a behavior a violat@inSec. 8(b)(4), since at the time the
union commenced picketing at the secondary empgpeemises, it had ceased performing
struck work and hence it should not be held anailymore.

Contra the NRLB reversed this decision holding that “ti&y, in order to expunge its
identity with the primary dispute, is under an affative duty to notify the picketing union
that struck work shall no longer be performé&d'This obligation however is neutralised
when unions know or should have known, throughetkercise of ordinary care, that during
the time of picketing the secondary employer damsperform struck work. The Morrison’s
case does not jeopardise the protection grantefdrtoer allies, who can still enjoy the
application of the NLRA provisions simply breakittweir link with the primary employers.
However, it still entails that upon termination tife ally status an affirmative duty of
notification arises every time unions are not ablaliscover the relinquishment of struck
work on their own.

Concluding remarks

Secondary boycott provisions, along with exceptitmshe general rules such as the ally
doctrine, reflect an underlying policy of balancitige rights of unions to pursue their
economic interests with the protection affordechémaligned parties. The single enterprise
and the coemployers doctrines rest on the needdcome the employers’ neutrality, every
time that their businesses are identifiable withsthof the primary employer’s ones to such
an extent that, the secondary workers being thagmyi's fellows, they may justifiably be
reached. Nonetheless, this sort of immunity gramtethbour activities has been judicially
created on a case-by-case basis, hence heavimgetyn each factual background. Ever
since, moreover, reversals of policy and disagregsngave been so frequent that foreseeing
a certain judicial outcome relative to secondarydotts is nearly impossible.
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The US statutory law has long provided sectionsaauhg secondary activities performed
during strikes, even though the term “secondarycbtiy is never used by the legislator.
Other legal systems, such as the vast majority wbfgean countries, consider secondary
activities rather as collateral behaviors typica#lated to work stoppages, in other words as
devices aimed at ensuring the effectiveness destriAs a result, courts within the EU are
quite reticent to shield unoffending employers fronessures in controversies that are not
their own. This approach is indeed endorsed byangeér unionisation, which tremendously
affects labour relations and the policy makinghe labor law field.

All this assumed, would an exclusive regulation satondary boycotts make any sense?
Considering that specific by-laws would involve rextely different prohibited activities,
ranging from picketing at the neutral employer’srmises to engaging in actions harmful to
the latter’s productivity, the judicial strugglerfanambiguity would be harsh. The answer is
therefore negative. Narrowing the issue, legistatbrould instead develop general guidelines
aimed at preventing litigation among parties anthatsame time at encouraging courts to
adopt permanent determinations. For this purposey@al substitutive role shall be played
by administrative bodies or by international orgations such as the International Labor
Organization (ILO), a specialised agency operatimgler the UN aegis, whose near-
worldwide scope could even result in a harmonisatad the different national legal
frameworks related to the strike phenomenon.
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Notes

! The suspension of contract theory has been wiatidpted by European courts, in an attempt to oveedhe
lack of constitutional grounds of the right to letri

2 The qualification of strikes asghts instead ofliberties represents one of the most valuable achievements
within the modern legal tradition. Granting workevith a freedom to strike would have merely preedrthem
from being charged with a criminal offence. Howevenrkers would have been still liable towards thei
employer for the breach of contractual obligatiohs.addition, this would have entitled the employer
withdraw from the contract without any further dutythe striking employee. By contrast, workersihguhe
right to strike may not be held liable for any work gtages at all, provided that the latter occur witthia
limitations set forth by law.

% He who acts in accordance with a right of his destsdamage others.
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* Seel946 MNST. preamble para. 7 (Fr.) (“The right to strike shzdl exercised within the framework of the
laws governing that right”) (translation provided the author), which the Preamble to the 1958 Gtutisin
refers to.

® SeeCosT. art. 40 (ltaly) (“The right to industrial actioshall be exercised in compliance with the law”)
(translation provided by the author).

® SeeGG art. 9 (F.R.G.) (“All Germans shall have thehtigo form corporations and other associations”)
(translation provided by the author).

" SeeC.E. art. 28.2 (Spain) (“The right of workers tadilgt in defence of their interests is recognizede Taw
governing the exercise of this right shall estdiblibe safeguards necessary to ensure the mainteradnc
essential public services”) (translation providgdtbe author) and C.E. art. 37.2 (“The right of kens and
employers to adopt collective labour dispute measis hereby recognized. The law regulating theoéses of
this right shall, without prejudice to the restigcts which it may impose, include the guaranteezs&ary to
ensure the functioning of essential public servic@ganslation provided by the author).

8 In England,seegenerally Trade Union and Labour Relations Act, 1974, sé8(4), which prevents terms of
collective agreements prohibiting or restricting ttight of workers to engage in a strike to formt g any
employment contract.

® The distinction may be further splitted when cdesing that the “continental Northern European apph” is
basically different from the “British Northern Eyoean approach”

9 They are: 1) Dignity; 2) Freedom; 3) Equality; @dlidarity; 5) Citizenship; 6) Justice. A seventiapter
containing the final provisions follows. Howevershould be noted that the Charter is not legalhging as is
having only been “solemnly proclaimed” by the Ewrap Parliament, the Council and the European
Commission. It was however included in the propoBedopean Constitution, signed in October 2004 but
which failed to be ratified after referendum degeiat France and the Netherlands. Nonetheless, thet€? was
referred to in the Lisbon Treaty, and will be tHere legally binding within the EU once the ratét®on process
will be completed.

' European Social Charter art. 6.4, Oct. 18, 196Tremised at Strasbourg on May 26, 1996, Europ. &S
163, 36 I.L.M. 31 states:

With a view to ensuring the effective exercisela tight to bargain collectively, the Contractingrfes

.. . recognise: . . . the right of workers and kyegrs to collective action in cases of conflictsrierest,
including the right to strike, subject to obligatfo that might arise out of collective agreements
previously entered into.

12 See also entry ‘boycott’: Ballentine, J.A. (1968gllentine’s Law Dictionary (3% ed). Rochester, NY:
Lawyers Co-operative Pub. Co

A species of ostracism, a combination in refusinghtive business dealings with another until he
removes or ameliorates conditions deemed iniméhe members of the combination, or some of them,
or grants concessions which are deemed to makadaemoval or amelioration of such conditions.

3see also entry ‘picketing’ in: Baligine, J.A. (1969)Ballentine’s Law Dictionary(3° ed). Rochester,
NY: Lawyers Co-operative Pub. CtThe establishment and maintenance of an orgaréspibnage upon
the works of an employer and upon persons goiragtbfrom them.”

14 The name of the Act derives from its sponsors: Séhator George Norris (R) and NY Representative
Fiorello H. La Guardia (R).

!> The expression “yellow dog” refers to those clausentained in employment contracts which state the
employee’s consent not to join a labor union asoadtion of employment. The formula indicates the

metaphoric transformation of all workers waivingeithrights in yellow dogs, a symbol of slavery and

submission to the owner.

16 The name of the Act derives from NY Senator RoBeiVagner (D), who had already promoted the Social
Security Act and is considered one of the archsteétthe modern social state. The NLRA was onénefrhost
significant legislative initiatives of Franklin lRoosevelt’'s New Deal, and resulted in a deep chahtee U.S.
labor law. Although toughly hindered by the emplsyehe NLRA was active only from 1938 on, aftevesal
head-on collisions between the two parties sudchealmost two-month long occupation of General dfisit
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' The Railway Labor Act (RLA) is the first federaaw governing labor relations in the transportation
industries. Passed in 1926, the Act was amend&€36 to cover the emerging airline industry.

8 The NLRB substituted a much weaker organizatidgaldished under the National Industrial Recovery. Ac
is formed equally by both workers’ and employeeginesentatives for a total number of six.

¥ The name of the Act derives from its sponsors: &ator Robert A. Taft (R) and NJ Representatieel B.
Hartley (R). Still effective, the Act was legisldteverriding President Harry S. Truman’s veto.

2093 Cong. Rec. 4198 (1947).

2L Except in those states that have enacted “righterk” laws, the Taft-Hartley permitted the “uni@mop”
clause, which although not requiring the union mersbip as a precondition for the employment stilcéd the
employed worker to join the union within a periddime following its hiring.

%2 The provision reads as follows:

8(b) It shall be an unfair labor practice for adalorganization or its agents . . . 4) to engageirto
induce or encourage the employees of any emplayengage in, a strike or a concerted refusal in the
course of their employment to use, manufacturecgs®, transport, or otherwise handle or work on any
goods, articles, materials, or commodities or tdfguen any services, where an object thereof is: (A)
forcing or requiring any employer or self-employtson to join any labor or employer organization o
any employer or other person to cease using, geliandling, transporting, or otherwise dealinghe
products of any other producer, processor, or naarufer, or to cease doing business with any other
person.

Z1d., at5.

24 The name of the Act derives from its sponsors: &hator Phil Landrum (D) and MI Representative Robe
P. Griffin (R).

% The provision reads as follows:

8(b) It shall be an unfair labor practice for adabrganization or its agents . . . (4)(i) to ergay or to
induce or encourage any individual employed by pegson engaged in commerce or in an industry
affecting commerce to engage in, a strike or asadfun the course of his employment to use,
manufacture, process, transport, or otherwise laodl work on any goods, articles, materials, or
commodities or to perform any services; or (ii)thoeaten, coerce, or restrain any person engaged in
commerce or in an industry affecting commerce, whereither case an object thereof is: . . . (Bgifig

or requiring any person to cease using, sellingydhiag, transporting, or otherwise dealing in the
products of any other producer, processor, or naarufer, or to cease doing business with any other
person, or forcing or requiring any other emplotgerecognize or bargain with a labor organizatisn a
the representative of his employees unless sudhn tganization has been certified as the reprateat

of such employees under the provisions of sectidPr@vided, That nothing contained in this claudg (
shall be construed to make unlawful, where not rettse unlawful, any primary strike or primary
picketing.

% |ocal 761, International Union of Electrical Worker. NLRB (General Electric), 366 U.S. 667, 679§1).
27 Id

% General Electricsupranote26.

2 General Electricsupranote26.

% The provision reads as follows:

Congress shall make no law respecting an estabdishwf religion, or prohibiting the free exercise
thereof; or abridging the freedom of speech, othef press; or the right of the people peaceably to
assemble, and to petition the government for aessdof grievances.

31 The provision reads as follows:

8(b) It shall be an unfair labor practice for &da organization or its agents . . . (4)(ii) toetten,
coerce, or restrain any person engaged in commarde an industry affecting commerce, where in
either case an object thereof is . . . (B) foradngequiring any person to cease using, sellingdhiag,
transporting, or otherwise dealing in the produdtany other producer, processor, or manufactoreio
cease doing business with any other person.
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32 The provision reads as follows:

8(e) It shall be an unfair labor practice for aapdr organization and any employer to enter intp an
contract or agreement, express or implied, wheseioh employer ceases or refrains or agrees to oease
refrain from handling, using, selling, transportimgotherwise dealing in any of the products of ather
employer, or cease doing business with any othesope and any contract or agreement entered into
heretofore or hereafter containing such an agreestedl be to such extent unenforceable and void.

% Seesupranote14.
34 Douds v. Metropolitan Federation of Architects o), 75 F. Supp. 672 (S.D.N.Y. 1948).

% During the strike, Project also performed work Eyasco and some of it was even transferred tae€roj
the half-finished state in which the strikers left

3% See notd 4.

3" NLRB v. Business Machine Mechanics Local 459 (Rdygewriter Co.), 228 F.2d 553 (2d Cir. 1958%rt.
denied 351 U.S. 962 (1956).

% Marine Cooks and Stewards Union (Irwin-Lyons LumBe.), 87 N.L.R.B. 54 (1949).

% 1d.. Here the NRLB held that, because the two commoniyed companies were engaged in “one straight
line operation”, neither could claim neutrality finche other’s labor disputes.

0 Judge Rifkin affirmed: “To give such broad scopette term would, for instance, reach out to amtlisie the
business relation between an employee of the pyiaployer and the primary employer”. (Ebasgpranote
65).

1 Laundry Workers Local 259 (Morrison’s of San Diggb64 N.L.R.B. 426 (1967).

2 Morisson’s of San Diegsupranote41.
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The 2010 review of the New Zealand personal grievance system:
Commentary

BERNARD WALKER and R.T. HAMILTON

Abstract

Following its election in 2008, the National-ledvgonment has moved to amend grievance laws.
The arguments for and against such changes araeearsed in terms of the values involved.
What is missing, however, are empirical studiesubstantiate or refute the claims made by
either side. The present article outlines the matifithe research needed, highlighting the role of
researchers, as well as the need for employerg@nsinand practitioners to collaborate in
establishing a field of knowledge.

I ntroduction

Once again the pendulum of legislative change iw Kealand has begun to swing back. After
three terms of a left-wing government, a changgasernment now brings a move to the right.
This time, however, the focus has shifted to pabkgnievances and employment relationship
problems (ERPs). This area survived the radicahgésa of the ECA 1991 and was not on the
most recent list of changes sought by BusinessBuBifiess New Zealand, 2010). Nonetheless,
it has remained the subject of ongoing criticismanirthe right-wing and employer groups

(Anderson, 2002).

This commentary concerns the discussion papersedeby the Minister of Labour on 2 March
2010, reviewing Part 9 of the Employment Relatigs (Department of Labour, 2010). In this
article we commence with a brief outline the coht#rthe discussion paper, then place the New
Zealand debate in the broader context of developsreifecting grievance laws internationally.

A central issue emerging across many countriesezosdhe absence of research-based evidence
to inform those debates. Given that each coungyisvance system is somewhat unique, we
argue that this highlights the need for more reseaoncerning New Zealand grievances. This is
not only an issue for academics but will require garticipation of a range of practitioners and
other parties.

" Both authors, Department of Management, Univexsfit@anterbury
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The Discussion Paper: Review of Part 9 - Personal Grievances

The discussion paper contains the Minister's stateénthat the aim of the consultation is to
achieve employment law that is “both fair and flé&ifor all’. Specifically, the objectives of the
review (which presumably now indicate the goals tfex system) are to consider whether the
personal grievance system:

Strikes a fair balance between employer flexibiityd employee protection
Does not impose unnecessary costs or obligatiorsnfiployers or employees
Supports improvements in workplace productivity

Is efficient and effective, and

Has met its objectives (as set out in the EmployrRehations Act 2000).

A

The consultation seeks input from both “people Wwhge had direct experience of the personal
grievance process”, and also those without dirgpeeence “but whose understanding of the
process affects their decisions or behaviour intbekplace” (Department of Labour, 2010: 3).

The discussion paper focuses on eight main togilesed to personal grievances, and these are
summarised in Table 1.

Table 1: Outlineissues from Discussion Paper Review of Part 9: Personal Grievances

Topic | ssues noted Possible optionslisted
1. Cost of problem Perceptions of cost may lead | « Helpline for employers and
resolution parties to avoid formal employees (particularly SME )

processes and settle informally,

. Information provision / promotion
(private settlements)

2. Quality of Concerns regarding the tactics « Regulation - requiring membership
employment advocates | and competency levels of some  of professional organisation

advocates « Self-regulation — sector to list
professional members, and/or its
own rating and reporting system

« Information provision

3. Balance of fairness | Perceived bias; process is more Changes to the current test of
important than substance. justification (s103A)

Current system is too complex
and needs more clarity and
certainty. Remedies are not

* Information promotion and
support on processes

adequate.

4. Accesstojustice Access to information, * Information provision and
knowledge of processes, and promotion on processes, likely
affordable advice or costs, and options for support

representation - costs may be without costs
too high and/or the system tog
complex
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5. Responsivenessand | Delays due to long waiting | . change Authority processes

imdli i times and/or avoidance by . . .
timeliness of services parties - can lead to escalation ® P OSsible Authority practice notes

and increased costs » Greater use of technology
» Earlier intervention

6. Impact on SMEs SMEs have less experience ane Code of Employment Practice

I’eSCt;tJI’CGS m'trl’(]a? Ivmg * An elnployment facilitation
D
proolems, wi EeWer processes process

and procedures in place, less . .
information and awareness of ¢ EXtend trial period beyond 90 days

the options, time and financial ~ for firms with <20 employees

costs » Extend 90-day trial to medium-
Harder for SMEs to comply sized business (20-49 employees
with procedural requirements | « Diagnostic problem-solving tool
» Helpline (employers & employees)

« Information provision and
promotion (awareness raising)

~—

7. Eligibility for System’s functionality + Limit eligibility by length of
raising a grievance improved if legislation applied service
differently to different types of

« Extend the current 90-day trial
period, as in (6) above

* Reduce the current 3-year
limitation for lodging a grievance

employees

Concerns that a grievance can
be filed up to three years after

first raised
8. Effectiveness of Reinstatement ineffective as 8 « Remove reinstatement as a
remedies primary remedy primary remedy

Current remedies are + Regulate costs and remedies

insufficient, fail to address the| , Non-monetary remedies, incl.

full range of costs _ training/education (for both
Remedies need to be effective employers and employees)

and provide credibility -

. » Practice notes for the Authority
monetary remedies not

effective in rebuilding * Increase financial remedies
relationships or learning from | « Information promotion
errors

There are two main aspects for possible commentarglation to the discussion paper. The

first aspect concerns the nature of the “issuestédi in the paper, and particularly how much (or
how little), information exists concerning theseheTsecond aspect concerns the political
dimensions and the process for determining howigshees are addressed with the “possible
options” listed. It is not practicable to atteniptcover both topics in one article, and therefore
this commentary will restrict its focus to the fiespect, concerning the existing research since
this is a foundational matter which has significamplications.
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The ‘issues listed in the paper, and their sources, are Smant. These are described as matters
that have “attracted commentary in recent yeatheein the media, anecdotally or that have
been raised directly with the Department...by stalddrs and/or social partners” (p.6). These
are summarised in the middle column of Table 1r daxh issue, the report provides a section
“What we know about. which summarises the existing information. SeVvef these issues are
recurring topics that have been identified in earDepartment of Labour reports and Cabinet
papers; for example the quality of employment adwes, the responsiveness and timeliness of
services, perceptions regarding the balance aidag, and the disproportionate impact on small
and medium enterprises (Cabinet Economic Developr@ammittee, 2007, Department of
Labour, 2003, 2007a;b;c;d). Other topics, suchhasdligibility for raising a grievance, and
aspects of the effectiveness of remedies, are mecent. The possible optiors list,
summarised in the right column of Table 1, containsumber of proposals that have not been
actively explored or pursued, particularly undee firevious government. As mentioned, the
political dimensions of those shifts are beyondgbtepe of this commentary.

Thelnternational Context

From an international perspective, it is not swipg that grievance laws are the focus for
legislative debate. Elsewhere, grievance law asdluéon procedures constitute an ever-moving
target. In North America, newly introduced proiectlaws are eroding the traditional hard-line
employment-at-will (dismissal-at-will) model. Thatontinent is also experiencing the

introduction of controversial new within-organigatiEDR procedures which are operated by
employers and can remove employees’ access tonektéorums such as the courts or
government agencies. In Australia, WorkChoices amither radical changes, which

commentators suggest prompted the downfall of tlwevaid government, are now being

reversed to some extent by the Rudd governmentaiBritoo, has experienced a series of
reforms to the grievance system, with the mostneckanges paying significant attention to
improving within-organisation procedures. Intenegly, those changes were drawn largely from
a report which used the current New Zealand maoslel well-regarded reference point (Gibbons,
2007).

A key theme emerging in the international literatis the question of whether such changes
deliver justice, particularly for employees (Bingma2005, Colvin, 2005, Mahony and Klaas,
2008). In New Zealand, the two sides of the debatewell-entrenched. Employer groups claim
that the current system is overly complicated, bustme and biased in favour of employees,
with contingency fee advocates contributing to twean employee “gravy train”. In support of
this, they cite their own member surveys, outcomaéissics from the Authority, and anecdotal
accounts from members. Hence they argue for refdrmcontrast, employee groups argue that
the current grievance laws are necessary to safedghba rights of workers and although the
current awards may not fully address the harmehgiloyees may suffer, the system is working
adequately (Anderson, 2006, McAndrew, Morton, anda®, 2004, Shulruf, Woodhams,
Howard, Johri and Yee, 2009).
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Over the last decade, the Department of Labourtgdogesolve these apparently contradictory
claims with a series of reports covering many atspeicgrievances and employment relationship
problems. These generally portrayed the systerfuragioning satisfactorily and argued that
their findings did not support claims such as thavyg train allegations. The reports never
gained much attention though and generally didnmake their way into the public debate. From
a research perspective, a significant limitatiors wlae methodology which made the studies
more exploratory or “indicative” than statisticalligpresentative (Department of Labour, 2007d:
5). The current discussion paper does refer toDgeartment’s earlier research, noting those
findings, but at the same time the paper seeksdurhput on those topics.

There is only limited research work done by otherspns or agencies. Our own research for
example, identified a group of employees who westeqtially disadvantaged by the current
system, but at the same time employers also disdusgportunist claims that they had
experienced (Walker, 2009). In general, it wouldrsehat sub-optimal outcomes can occur for
both employees and employers under the current syshkem,there is no clear evidence
concerning how widespread these are, nor whetheparty is more affected than the other. To
have credibility, an area of research needs to fiadengs that are replicated and corroborated
across a range of sources and researchers. Imppiiaen, in terms of local research, there is
no comprehensive and universally agreed set ofrfgsdconcerning grievances. One side argues
that the system is in urgent need of reform whike @ather may counter-argue that ‘it ain’t broke
so don't fix it’, but there is little evidence tstablish which, if either, is correct. Our artiake
the current issue highlights a number of key aregsiring future research attention. In terms of
the current discussion paper, we propose that efttte issues cited represents a significant but
unanswered research question.

The Need for Academic Research

Politics and academic research are however, véigreint fields. The world of politics does not
wait for academics to assemble sufficient studied @ach consensus on the state of a field.
Following its election the government introduceé 80 day trial period for small businesses,
and has now indicated its willingness to considether reform. The consultation process
associated with the current discussion paper wdlwdupon feedback and anecdotal accounts
concerning experiences of the ERP resolution sy¢Bapartment of Labour, 2010). Academics
will, of course, highlight the shortcomings of suelss-scientific processes, with the possibility
for lobbying and under-representation or over-repnéation by certain groups. That however is
the nature of political processes.

The topics in the current discussion paper aredaching and likely to be controversial. While
the disproportionate impact on small and mediunerpnises (SMESs) is a recurring topic, the
possible options to address these types of issgesarkedly different from those advocated
under an earlier government. Among those neweppgtare possible changes to eligibility for
raising a grievance. These include a minimum senperiod (regardless of whether the
employee is on a trial period), as well as extegdire current trial periods, both beyond the
current 90 days for small businesses, and alsméixtg the provision to include businesses with
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20 to 49 employees. These options, along with thetion of restrictions by salary-limit, repeat
suggestions recently raised in other forums (Taskf@025, 2010).

Another area which may seem minor, but which iglliko prove controversial, concerns the
legal test of justification (s103A) and accompagyprocedural aspects. Two versions of the
test of justification had emerged in case law. phevious government argued that the test that
had developed from the Court of Appeal was one miraber of issues that were not in keeping
with the intent of policy and the legislation, asalreplaced that test with a legislative definition
(which used the other version), in the 2004 ER Admeent Act. This revision provoked the ire
of employers however, as it was seen as makingrendifficult to dismiss an employee, and
thus shifting the balance in favour of employeesy Aurther change will thus involve debate as
to what truly constitutes a ‘balanced’ position.

Researchers also need to explore the experienath@f countries in relation to developing new
policy and legislation. The development of a Cotleroployment practice, for example, is listed
as another possible option. Although these typem@fes may have an intuitive appeal as a
means of simplifying matters, there are a numbecanftions (Hughes, 2010). Responding to
criticisms of their own system, the British soudbtsimplify procedural matters and reduce
claims by moving from a non-binding code to highhgscriptive statutory regulation of within-
company discipline and grievance procedures. #ctfre however, this produced the opposite
outcomes; the processes in smaller businesses baoame formalised and adversarial, and for
many businesses the number of claims increased@@&2007). At the same time, between-
country comparisons need to take into account tiflenature of another system, rather than
simply comparing one aspect in isolation, suchligghdity for raising a grievance. Each system
has developed in its own unique manner and thorocmmprehensive comparisons are needed,
unlike the over-simplified and inaccurate comparssthat can occur in public debates.

The paper also points to possible changes to reamethis aspect is likely to be much debated
in its own right, but there appears to be littlse@ch concerning the effects of such provisions.
Changes to remedies can also have significant campdns for other aspects of employment
relations. Overseas evidence shows that the extieamaework, including potential penalties or
remedies, influences the day-to-day organisatigmattices for dealing with disputes, while
some local writers argue that the current penadiresineffective and function only as an “exit
price” (Anderson, 2003;2006, Department of Lab@®)2, McAndrew, et al., 2004).

Studies are not only needed to address the lageslitamework and external forums, but also
the less accessible area of within-organisatiomluéien processes. In a final section, the
discussion paper explores a number of issues wghrd to early intervention and mediation.
There is an amount of existing research (Departrakheibour, 2008) and while it is generally
agreed that early resolution is desirable for redugrievance costs and preserving employment
relationships, the real difficulty is how to apghjis in practice. In the USA, attention has been
given to the development of integrated conflict agament systems (ICMS) which employ a
“co-ordinated set of organisational mechanismglémiify conflict in its early stages, manage it
to prevent escalation, and resolve it efficientlyrtaintain positive workplace relations” (Gadlin,
2005: 371-372). This approach is however centradlazge organisations, which raises
guestions as to how these principles can be apatiemhg smaller enterprises. There is a need to
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shift the attention to more proactive methods fealohg with conflict (Lewin, 1999). The paper
outlines some possible means for improving eartgrirention, including the use of technology,
and the development of advisory services, simdahe work of ACAS (Advisory, Conciliation
and Arbitration Service) in the UK, which includésining, mediation and conciliation, and
advice. Although external resources and systemsertant, the ways in which organisations
handle conflict is often an expression of deepg@eets concerning organisational culture and
relationships, and these are often less amenableatoge than policymakers anticipate.

Conclusion

These developments highlight the increased needefmarchers to direct new attention toward
area of employment protection and resolution systenThese are not simple matters for
investigation though. The introduction of the 9%¢drial period for example, has coincided with

a recession and high unemployment, making it pdeity difficult to assess the effects on

hiring practices. There is little information cona@g the consequences of that change, while
the government apparently does not have informatiorhow many employers are using the
scheme (Radio New Zealand, 2010). Tracking disrhisases that occur within the current 90-

day period is highly problematic; while employerancgenerally be accessed through their
employer-organisations, there are no equivalentcesufor locating dismissed employees. In
addition, the task of identifying ‘opportunist’ atas is far from straightforward. If, as employer-

organisations suggest, a proportion of claims atdesl privately, then no independent third

party evaluation of a case occurs; the same claahan employer considers opportunist could
well be one that the employee views as genuine.

There is a lot at stake. The USA and British eigmere shows that grievance legislation and
procedures not only affect the parties directlyoimed in grievances but also set a broader
context which shapes day-to-day practices in osgdions. While there will always be a
minority of rogue employers and rogue employees,ctinallenge for legislators is to create and
maintain systems that achieve an equitable balgmoegcting the majority of participants in the
workforce. For researchers, the challenge isefbee, to assemble evidence-based findings that
contribute to open and informed debate among thiéigiens and lobby groups. This is not a
task for academics and researchers to attend tieeanown. Given the complexity of the subject,
a new attitude to research will be needed amonglasms, employees, unions and other
practitioners. They, too, will need to be involved a collaborative effort, supporting the
implementation of studies that can begin to assenfia required data.
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Chronicle: June 2009 — September 2009

June 2009

The impact of the recession and swine flu featysemminently in several media
reports in June 2009.

The advent of swine flu raised the issue of payneritealthy workers if a business
was forced to close down. Ti@ominion Post highlighted that the Government had
sought legal advice on whether businesses, orderediose because of swine flu,
could be forced to pay healthy workers for the tara Employers argued that there
was a lack of clarity in the law and that it woddd a financial burden if businesses
were forced to continue paying staff while not wogk In addition, there was a call
for the Government to guarantee that employers advaol be left to ‘carry the can’
for the pandemic. Union leaders also stated thakeve should not be penalised
either by using up sick days. A spokesperson fer RKhinister of Labour Kate
Wilkinson said that while an employee had to bedphready and willing to work,
but that a forced closedown of a business was iguehsituation.

The Dominion Post also reported that the increasing number of swinecases
created a catalyst for employers to “get serioulsdua their employees’ health.
Barbara Buckett, an employment lawyer, stated gmaen that the World Health
Organisation was considering declaring a pandeamntloyers should look at their
obligations and responsibilities to provide a saferk environment and be
community sensitive. Ms Buckett went as far asrgaghat infectious staff could be
deemed, for the purposes of health and safety he&ards in the workplace and
employers may be sued for loss and damage if thesg was spread from the
workplace.

The Government announced a review of the Holidags i which the aim was to
examine how to reduce the burden of compliancebiminess and to make it easier
for both employers and employees. The review wdndccarried out by a working
group made up of two business representatives, umon representatives and an
independent chairperson. According theminion Post, Minister of Labour Kate
Wilkinson said that she expected the outcome wdidda change to the current
legislation that would be “comprehensible and faiEmployer groups were quick to
point out the faults of the current legislationyiag that any changes needed to reflect
‘the real world’ and that the current legislatiomswparticularly confusing for certain
sectors and occupational groups, such as hospitahd seasonal horticultural
workers. One proposed provision was the abilitycsh up’ one week of leave
which drew concerns from Council of Trade Unionsic&President Richard
Wagstaff, who said that it could be abused by semployers. Employment lawyer
Peter Cullen summed it up best when he said thabitld be a challenge for the
working group to satisfactorily address the diversguirements of all industries and
yet at the same time create a simpler piece ofletgpn.
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A Private Members BiIll, drafted by Labour MP Dari&enton, aimed at setting
minimum redundancy entitlements for redundant warkkiring the recession period
failed to find favour with the Government. Accordito theNelson Mail, the Minister

of Labour Kate Wilkinson said that it was “not mgrquity to try to impose minimum
statutory redundancy on businesses that are stnggghough to survive and to keep
their staff”. However, in th&unday Sar Timesit was claimed that people were worse
off in 2009 than during the 1987 share market cessthe Employment Contracts Act
1991 had reduced the number of employees on dekecbntracts which meant that
fewer employees today were covered by redundan®eatents.

The Sunday Star Times also reported that victims of the recession wagg bnly out

of work and stressed’ but they were also chasiggédy compensation payouts. An
Auckland employment lawyer claimed that during tt@sessionary period, there was
an increase in the number of employees takingsstetated personal grievance cases
and also claiming larger amounts for hurt and hiatndn. In a summary of cases
heard by the Employment Relations Authority in 200 Dominion Post found that
there was a record of 521 cases heard. The avpegget for hurt and humiliation in
Wellington was $6,474, in Auckland $4,851, and ihri€tchurch $4,896. In the
Sunday Star Times a clinical psychologist commented that there waterofa
“causation contest” in stress-related personalgnees relating to whether the stress
was work related or caused by a non work issue.

The Nelson Mail reported that an Air Nelson baggage handler whe dismissed for
recording false luggage weights had lost his appe&tre the Employment Court.
The worker falsified the weights as a form of peedoindustrial action. While
trained in a new automated system he had contitwede a manual system which
the airline claimed created a potential risk tocraift safety and was in breach of
explicit operational instructions.

A woman who was awarded $16,000 after she was heldjob was no longer
available when she wanted to return from pareetald. According tdZ Herald, the
woman worked as a manager at the Penrose Brankhiext Work Force Ltd. Early
in her parental leave she suffered a miscarriagenaet with her human resources
manager to discuss returning to work. She wasrnméd that a restructure had
occurred and that her old position had been awataleshother employee. She was
offered a new position on the same salary but afientioning that she was planning
to have another baby, the offer was withdrawn. Ehgployment Relations Authority
found that the employer had not taken into accdbet considerable trauma the
woman had undergone and awarded her $8,308 invesgfes and $8,000 in
compensation for hurt and humiliation for the inrgéme and unsympathetic treatment
she had received.

The Timaru Herald reported on a local seven year saga which firadiye to an end
(refer June 2007 Chronicle) when a former Temukéceoofficer's claims of
constructive or unjustified dismissal against thelid®@ were dismissed by the
Employment Court. The officer resigned in 2003@afte questioned his Sergeant's
ability and challenged the numerous inquiries fledibwed the stand-off with the
manager, including a sexual harassment complaainsighim. The officer filed a
personal grievance for constructive dismissal amdaiified disadvantage because of
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his dissatisfaction with how police dealt with istgations into a complaint he made
about his supervising officer. The Employment Galismissed the claims saying the
Police did not breach any express or implied teomisis employment agreement. In
relation to the alternative claim for unjustifietsihissal the judge found that at all
times, the Police had been a fair and reasonabldoger, and any disadvantage
suffered by the officer were not the responsibitifyhe Police.

The Press reported that a Christchurch company was ordecegaly $8,000 for
wrongful dismissal after the employer dismissedeamployee for suspected drug
dealing. The company disregarded accounts of tbelent by those involved and
relied instead on the “profuse sweating” of the Eyge while he was undergoing
guestioning. The employee was caught on cameraegllg exchanging a bag
containing drugs with another employee. The otheff snember maintained he was
only paying back some money owed to the employeedamied buying drugs. The
Employment Relations Authority found that the compeelied almost entirely on the
video evidence and gave too little weight to thal evidence from staff. The worker
was awarded compensation of $2,500 and a conwibfr lost wages of $5,500.

A deal between Work and Income and McDonald’s cselel beneficiaries working in
McDonalds restaurants. In a select committee hgarthe Minister of Social
Development Paula Bennett revealed the agreememtsard that up to 7,000
unemployed people could be used for the McDonald&gaurant expansion plans
over the next five years. Under the deal with Mc8aldis, Work and Income would
assist with the recruitment and training of 7,00&ffsto be placed in service roles.
Labour Party Employment Spokesperson Ruth Dysow $hat while jobs at
McDonald’s were better than being on the dole pla@ was ‘not the best example’ of
the Government’s commitment to ‘upskilling the esoy’. It was also stressed that
the deal followed the Government’s decision to autertiary education training
allowance for beneficiaries.

According to theNZ Herald, many expatriate New Zealanders were returningenom
as a result of the recession but thousands wewuennet) “to the dole queue and a
strong reality check when it comes to finding a n@h”. Figures provided by
Minister of Social Development Paula Bennett shoted 3,000 people, out of the
26,000 who returned over the past year, were rgxethe unemployment benefit. Of
those unemployed, many were highly skilled. A Dapant of Labour spokesperson
said that the tightening of immigration rules irh@t countries in response to the
economic downturn was driving New Zealanders tarrebecause it was harder to
get work overseas.

July 2009

On 1 March 2009, themployment Relations Amendment Act (also known as the “90
day probation period Act”) came into force and assult the Department of Labour
was inundated with enquiries regarding the changesording to an article in the
Dominion Post, nearly 30,000 people sought information through Department of
Labour website and more than 400 employers andvi&i8ers received telephone
advice from the Department. The Minister of Lab&ate Wilkinson stated that she
had been informally approached by business rept@sess about making the scheme
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more widely available, but added that any deciswas unlikely in 2009. A
spokesperson from the Northern Employers and Mahufars Association said he
knew of 25 companies using the new provision amdight that the actual number
could be much higher. He also stated that emplayetrsvould exploit the law as they
invested time and resources to train staff and theyld not dismiss them without
reason. The Council of Trade Unions claimed thaytwere aware of at least six
workers who had lost their jobs under the new law.

An Employment Court decision to pay on-duty restnbocarers while taking a sleep
break would result ‘in carnage at rest home dosrsuailies drop off their loved ones
and run’, according to ®ominion Post article. It was estimated that costs for
providing overnight care would almost double arat tine result would be that ACC
and District Health Boards would have to reduce ltheel of care they currently
provided.

High profile television reality star, the ‘Lion Magcraig Busch (refer to Chronicle
December 2008) claimed unjustified dismissal frorhangarei’'s Zion Wildlife Park.
In aNZ Herald article, it was noted that his hearing beforeEngployment Relations
Authority had been postponed until August 2009 wuthe fatal mauling of an animal
handler by one of the tigers at the park. Mr Busels dismissed after being accused
of serious misconduct, including allegations oksafprotocol breaches, inappropriate
behaviour and poor performance.

The Sunday Sar Times reported that Air New Zealand dismissed an emoipe
apparently sending offensive emails, but the Empleyt Relations Authority found
that the employee has been unjustifiably dismisskdresponse the airline sent an
email to more than 11,000 staff attacking the enguds actions and provided
graphic descriptions of the most offensive messa@es employment lawyer called
the actions of Air New Zealand both ‘petty’ and ildish’ and showed a level of
disrespect for the Authority. Air New Zealand resgded that the email was sent to
ensure that all staff had the relevant facts asaaher media report had said that the
e-mails weren't that bad. Air New Zealand alsoamted that it would appeal the
Authority decision.

In another high profile employment issue involvilig New Zealand, it was reported

that a veteran pilot had won his long-running leattigainst the airline for age

discrimination (refer to Chronicle October 2008heTBoeing 747 captain and flight

instructor was reduced to a lower rank of firstiagff when he turned 60 because
being under the age of 60 was necessary to doohisHe appealed to the Supreme
Court against a Court of Appeal decision that sajé discrimination was not the

reason he lost rank and was shifted to a lowerAgaydb. The Supreme Court ruled
that Air New Zealand had discriminated against et and awarded him costs of

$15,000. The case will now return to the Employm@atrt as the pilot intends to

seek reimbursement from Air New Zealand over |l@st and damages, which could
amount to hundreds of thousands of dollars. Atgame time, he announced his
intention to retire in September 2009.
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A rather bizarre case of a journalist who was désed because his editor believed
rumours he was selling illicit drugs from officeileds and was linked to criminal
gangs was reported in tiominion Post and theWaikato Times. The employee was
on sick leave when drug squad detectives wentdlaice of employment wanting to
speak with him. His employer was informed by théedives that as part of their
surveillance of an address the employee had besnfse or six times and that ‘he
was not at the address for work purposes’. A furtlrécle in theSunday Star Times
reported on other rumours included involvement ir$% million P ring out of
Paremoremo prison. During the case, there were allmations of industrial
espionage on an unprecedented scale where reparteksng for theHerald on
Sunday were ordered to steal stories out of Sumday Start Times newspaper. The
employer, APN Newspapers, claimed the dismiss&vi@d a proper, careful, patient
process and that the journalist had failed to abegasonable and justified instruction
by refusing to provide his notes to his editor. Hraployment Relations Authority
adjudicator, Rosemary Monaghan, reserved her @ecisi

The Employment Relations Authority was told thatractious’ working relationship
between two Massey University managers resultetieénresignation of one and the
other going on stress leave. Cheryl Kent, who wapleyed as a physical resources
manager, had accused her employer of failing testigate complaints that she was
constantly being bullied by her manager. Howetle,university responded that the
woman had plenty of opportunities to raise her eon€ but she did not, despite being
an assertive and forthright person. The woman @dithat the university had a duty
of care in protecting her from bullying from a maho had a history of bullying type
behaviour. The complaint was considered to be aiogiship issue not bullying and
the investigation stopped when the manager resigned

The Nelson Mail highlighted local job losses at the Nelson offadehe Ministry of
Social Development. The Public Service Associa(l®8A) expressed concern at the
cuts during a time of rising unemployment. PSA biadgil Secretary Brenda Pilott
stressed that the cuts were being made at a tine: W00 people a week were
signing up for the unemployment benefit.

There were a growing number of unscrupulous Madbgh vineyard labour-hire
contractors who were short-changing seasonal erapiyaccording to tHeominion
Post. Wine Marlborough advised grape growers to takkse look at the labour-hire
contractors they use during the pruning seasorr afiports that some of the
contractors were illegally paying their workerslidite as $6 an hour (less than half
the statutory minimum wage). Winter was one oflihsiest times in vineyards, with
more than 80 labour-hire contractors, employingd@,2mployees worked in the
region, pruning and tying down vines. In previoesans, the region had struggled to
get enough workers, but this year there was pl@ftyabour available, creating
pressure among the labour-hire contractors to secantracts with the vineyards
owners. As prices for jobs fell, there was pressam labour-hire contractors to cut
wages and costs, which had encouraged some oftthekimp on payments to staff
and the Inland Revenue Department. The Departofdrabour figures also showed
a 125 per cent increase in complaints regardingyard labour-hire contractors in
which there were 90 complaints made about 30 corapdretween 2008-09 while in
the previous year there were only 40 complainteived about 13 companies.
However, a Department of Labour spokesperson até&ib the rise to seasonal
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workers becoming more aware of their rights, ratltean just increased non-
compliance by their employers.

August 2009

A number of strikes hit the media headlines dudugust. TheNelson Mail and the
Waikato Times reported that more than 1,000 telephone line emgswent on strike
to fight for redundancy protection. The employeesked for companies which were
contracted to Telecom which had announced plamsaee to a new owner-operator
model.

Meanwhile, the four different unions representing birivers and cleaners returned to
the negotiations with NZ Bus after a pay offer wajected. The unions were seeking
a 6.8% pay rise, against a company offer of 3.5¢@2@09 and 3% for each of the

following two years, which would guarantee indwatstability for buses needed for

the 2011 Rugby World Cup. One of the unions negots stated that the employers
offer to their 870 drivers and cleaners was so vatlehe mark that there was little

point in putting the proposal to a stop work megtinThe unions argued that the
current starting rate for drivers was only $14.@5haur which was only $1.55 above
the statutory minimum wage.

Other high profile employment disputes received imexverage. NIWA scientist
Jim Salinger was given a date for his Employmenafias Authority hearing which
will be in Auckland during October 2009 (see Mayr@ticle). TheDominion Post
reported that ‘Lion Man’ Craig Busch had withdrawwis bid to be reinstated to the
Zion Wildlife Park (see July Chronicle). Zion haauhched numerous counterclaims,
including the recovery of thousands of dollars Wwodf machinery, tools and
equipment and the entire park’s animal and zoordscavhich it alleged that Mr
Busch had taken.

A dispute over a $7 discrepancy in a café’s takiagded up costing the business
owner several thousand dollars. The Rangiora cadar(Christchurch) was found by
the Employment Relations Authority to have unjuahfy dismissed an employee

which started with a heated discussion with ondéeaf employee who overlooked a
refund worth $7. As the employee left the café& &id a co-worker that the owners
“could stick their job up their ....” She was totde next day to resign by her

employer. The Authority said that the central mrativas whether the woman’s

parting words amounted to a resignation and foumak the outburst was an

expression of frustration not a resignation. Timpleyer failed to undertake a proper
investigation into the background to the disputéhe employee was awarded 13
weeks pay minus 10 days sick leave, a $120 refanthé return of her cafe uniform

and $6,000 compensation for hurt and humiliation.

A Court of Appeal ruling reported in tHeelson Mail found that employers cannot
order workers to do the jobs of colleagues lawfollystrike. This decision overturned
an earlier Employment Court judgment which ruledttthe Employment Relations
Act allowed employers to instruct take that actidime Engineering, Printing and
Manufacturing Union took the case to the Court gpgal after the Employment
Court rejected their claim. The Court of Appealding will make it difficult for
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employers to hire ‘strike-breakers’ during lawfutiles, but the Court stressed its
ruling had no ramifications for employers facedhniliegal strikes. The Court of

Appeal ruling stated that the Employment Courtdgement was inconsistent with
the words of the legislation and difficult to appty practice. The Court of Appeal

also released its judgment on a case involvinkisgi Air Nelson engineers that
centred on the same legal question.

It was major news when Wespac Bank dismissed theogree who had inadvertently
transferred $10 million dollars to a Rotorua garggeprietor who subsequently
absconded to China. Ttgenday Star Times reported that the woman made a second
error subsequent to highly publicised error whea abain keyed in the wrong loan
amount. She was called to a meeting with her bpssesompanied by a
representative of Finsec (the bank workers uniow) was subsequently dismissed.
The woman vowed to fight her dismissal and takase o the Employment Relations
Authority.

The NZ Herald reported that a train conductor, who was dismisggdsexually
harassing a female colleague, was reinstated ancawarded 30 weeks of wages and
$5,000 compensation for humiliation, loss of dignéand injury. The conductor
employed by Veolia Transport (the company that rnskland’s trains) was found
by the Employment Relations Authority to have beehject to a ‘faulty inquiry’. A
female colleague claimed that the man twice toudiexdnappropriately and made a
formal complaint to the company. A resultant enguiound on the balance of
probabilities that deliberate sexual harassmentdwirred and the employee was
subsequently dismissed. The Authority concludedcttmpany had ‘failed to conduct
an inquiry that was full and fair enough to estsiblihe allegations to the necessary
high degree of probability’. It ordered the condudio be reinstated, despite Veolia
Transport saying his return to work was impractarad unsafe.

A psychiatric nurse, who was dismissed after heahpiatient while being attacked,
was awarded nearly $30,000 for unfair dismissal laisdemployer the Whanganui
District Health Board was ordered by the Employm&slations Authority to
reinstate him. The nurse was badly injured, wherateent he was trying to restrain,
kneed him in the stomach. The nurse’s hand hitphigent's face in the ensuing
struggle making him bleed. The Authority said theras insufficient evidence of
assault; yet, in dismissing the employee, the bbadirelied on allegations.

In a rather extreme case of taking work frustrationt on an employer, a 25-year
veteran Inland Revenue Department (IRD) employesalhis car through the foyer
his workplace after having been involved in a 3rgdang employment dispute. The
Christchurch man crashed through two sets of glasss and smashed a third on the
other side of the foyer before coming to a stomoeting to theDominion Post.
Interestingly, the disgruntled employee claimed tlawent to great lengths to avoid
any risk to staff hence his actions took place @aturday morning. The employee
said that he was fed up with concealment of woielaullying and incompetent
management at the IRD. The man appeared in thatChuirch District Court charged
with intentional damage and reckless driving.
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September 2009

The Dominion Post reported that organisations specialising in digglsupport face

an increase of their annual salary payments inrémge of $40 million if the

Employment Court upholds a decision for carers aghtnduty to be paid the
minimum adult wage of $12.50 per hour (see Julyo@itte). Carers would also be
able to claim back pay for up to six years if treurt upheld an earlier decision
involving carer Phillip Dickson. A lawyer represirg the provider organisations
explained to the Court that they were unable tordffthe additional $40 million

annual wage bill. The test case involved a careo whernight looked after five
people living in a community house but was paidyahle equivalent of $3.77 per
hour. The three judges hearing the case reseneaddecision.

A survey of 1500 business enterprises by Businegs found that the 2005
amendments to the Holidays Act 2003 had increassts dor 74 per cent of the
respondents. The increased complexity of the latjsi was another major problem,
according to thé3ay of Plenty Times. This was used as background to the review of
the Holidays Act 2003 announced in June 2009 by Mweister of Labour Kate
Wilkinson (see June Chronicle). The working groapiewing the legislations was to
focus on ‘vexed issues’, including the calculatddmelevant daily pay as laid down in
the act, trading annual leave for cash, transfgrtime observance of public holidays
and the entitlements of casual employees. The Nealaid Chambers of Commerce
argued in their submission that the terms of refeeefor the review were not broad
enough and that the legislation needed a ‘fundamherdthink’. New Zealand
Chambers of Commerce representatives argued thihe dabour market had become
more complex, the conventional nine to five, MondayFriday working week was
becoming less common and, thus, the legislation stasgygling to adequately deal
with the complexities of modern work patterns.

The proposed Auckland Supercity started to havargract on the 6,800 employees
employed by the eight existing local authoritiefie NZ Herald reported that the
Local Government (Tamaki Makaurau Reorganisatiorgt K009 would have
significant repercussions for all employees emplogg the local authorities as the
local authorities will cease to exist on 31 Octob@i0. The new legislation required
the Transition Agency to “...plan and manage all erattin relation to the
reorganisation to ensure that the Auckland Cousdikady to function on and from
1% November 2010”. It must develop an organisaticstalicture for the Auckland
Council and a change management plan that haeldard to the existing employment
agreements applying to the staff”. Former Alliai@abinet Minister and trade union
leader Laila Harre was appointed to the Transi#@ency to manage the human
resource and change management aspects of theidrans

Once again, professional firefighters took indadtaction over the breakdown in
their 14-month negotiation with their employer fopay rise. Th&outhland Times
reported that local firefighters had joined themlleagues nationwide in refusing to
perform any administrative duties, including praieg jobs. In addition, the
firefighters were only going to respond to emergeincidents but were not going to
operate the computers. The industrial action wa#ts second week and would
continue until 24 September 2010.
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As a sign of the recession’s impact on employdeslinday Star Times reported that
an increasing number of people facing redundancwarkplace restructuring were
seeking legal assistance from local community |l@nties. As a result the centres
were struggling to cope with the higher demandtlf@ir services. The Wellington
Community Law Centre used to have one volunteerleyngent lawyer available
during its weekly clinic but as a result of theraxiemand, the Centre was forced to
roster three lawyers and even then they were urialdeep up with the demand. The
Centre’s manager Geoffrey Roberts said that hedcoot recall such a heavy demand
on services. Similarly the Canterbury CommunityvL@entre had 600 employment
inquiries in the past year and had also witnesseploath in consumer and debt
issues.

In a reference to the TV comedy series ‘The OffieedNZ Herald article stated that
the real life situation is rarely so amusing. Titcke was about a recently released
book calledInhuman Resources: A guide to the psychos, misfits and criminally
incompetent in every office, written by Australian author Michael Stanford. Wgtthe
book is intentionally funny the author said thaé thumour should not mask the
serious message that work colleagues can make ngpliké miserable. According to
Stanford, there are a range of characters in thi&place from the simply annoying to
the toxic. Factors that have increased workplacidn are e-mail (it can be used in
a manipulative way) and the recession (people bewprearful and misbehave).
One expert interviewed said that unlike Austral@nflict in New Zealand
workplaces was not necessarily aggressive as Nelad@ers on the whole displayed
stoicism and a desire to avoid conflict at all sost

Another article related to psychopathic workershie workplace. ADominion Post
article claimed that up to one in ten workplacearbiour a psychopathically oriented
worker”, according to research by Dr Giles Burckeaior lecturer in management at
University of Auckland. A psychopath worker was owbo displayed antisocial
behaviour and a chronic disregard for ethical ppies. Dr Burch pointed to character
traits such as superficial charm, an inflated sesfsgelf-worth, pathological lying,
cunning, manipulation, lack of remorse or empathg a sense of impulsive non-
conformism. He said that these workers create ¢toxorkplaces, rife with bullying,
manipulation, sexual harassment, lying and fiddtimg books. They also made those
who work with them ill through insomnia and depress The worrying aspect was
that individuals with these personalities were @asingly being employed by highly
competitive organisations for their aggressive b&ha, thus rewarding and
reinforcing their behaviour. The banking, finarmee media sectors were particularly
prone to psychopaths and they generally rose toagenent based on their
superficial charm and apparent decisiveness — wivete mistaken for leadership
gualities. The best way to avoid hiring psychopatias to use behavioural questions
in staff interviews such as asking for exampleseaimwork and following up with
referee checks.

In an article on workplace bullying, tinday Star Times quoted research which said
that one in ten workers had been bullied by a walkeague in the past six months.
The two year project, which was conducted by thveéversities, surveyed 20
organisations in the hospitality, health and edooatsectors. 1,600 employees
completed a questionnaire and preliminary resuitaved that a significant number
had been victims of workplace bullying, with manill ssuffering the effects.
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Bullying was defined by the researchers as a smuah which a person feels they
have been repeatedly on the receiving end of negattions from another worker, in
an environment where it is difficult to defend thsmives. Some of the worst places
for bullying appeared to be restaurant kitchensthece was reference to the ‘Gordon
Ramsay effect’. Hospital staff reported bullyingorfr relatives of patients and
teachers recorded instances of bullying from pug@kher findings were that bullying
not only occurred from the top down but could alsccur in reverse. Many
organisations, while they have harassment andssprekcies, do not actually know
how to handle workplace bullying. The article wentto say that it was incumbent
on management to be proactive and develop a wolkureuthat promotes
collaboration, respect and an environment thatgngeople with dignity.

The Dominion Post featured aHarvard Business Review paper which claimed that
there was solid evidence that office cubicle celtdoes not work. The claim by
researchers Laura Sherbin and Karen Sumberg wads ctitacles reduced the
opportunity for people to get together and shafermation. Cube farms discouraged
collaboration, stifled employee engagement anda assult, strangled innovation.
According to the research, both baby boomers amergéon Y workers resented
barriers that would hinder networking and that vessk were looking for more
efficient ways to work collaboratively.

Colin Ross & Erling Rasmussen
Auckland University of Technology
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